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PREFACE. 



This book is the seoohd part of the Work published in 1884 
and entitled 'An Introduction to the Study of Justinian*s 
'Digest, containing all account of its composition and of the 
' jurists used or referrfed to therein, together with a fuU Com- 
'mentary on one titld {de usufructuy. 

In compliance with a wish expressed in several quarters, the 
two parts, viz. the Introduction properly so called, and the 
Commentary on the title de umfructUy are now issued sepa- 
rately. The work oan however still be obtained in its complete 
form as originally published. 

The following remarks are extracted from the original 
preface. 

* It is not unusual for students who have read the Institutes 
'of Gaius and Justinian to proceed to the Digest. But the 

* Digest is not easy. Neither the arrangement nor the raethod 
' nor in some respects the phraseology is the same as that of the 

* Institutes, and whatever title is taken up seems to presume 
*a knowledge of a good many other titles. Yet, so far as I 
'am aware, there is no edition of any part of it, at least in 
' modem times, which fumishes help of the same kind as that, 
'which is expected and given in many editions of classical 
' authors. The present book is an attempt in some degree to 

* supply this want. 

*One title fuUy explained seemed to me more likely to 

* introduce a student to the intelligent study of the Digest than 

* a longer portion less thoroughly treated. Accident determined 
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vi Preface. 

the selection of tlie title de usufriictu, but I have seen no 
reason for regretting the choice. There is much in the doctrine 
of usufruct which closely resembles our law of life interests, 
but there is also much which is specially Roman ; and, as will 
be seen, a good many other parts of the law come naturally 
into notice in dealing with this. It is also not a litUe ad- 
vantage that the corresponding title of the Basilica is one 
of those which have been edited by Zacharia von Lingenthal, 
with the Byzantine comments conveniently arranged. The 
Vatican Fragments contain a number of extracts on XTsufruct, 
which furnish important comparisons with the Digest. 

' The text of the title de umfructu is that of Mommsen, 
with a few conjectural alterations. Whenever it deviates in 
any matter of moment from the Florentine text (i.e. represents 
neither that of the original copyist nor of the corrector) the 
fact is noted at the foot of the page. The arrangement of the 
text is my own. 

' My notes it will be seen are legal, philological, and anti- 
quarian. They are of course much longer and more numerous 
than would properly accompany an edition of the Digest or of 
a large part of it. It seemed desirable to explain the meaning 
of a word or expression, not merely so far as the particular 
passage in question was concerned, but also as the student 
might find it in other parts of the Digest, A brief summary 
of the law on many matters has been given, partly to remind 
the student of its relation to the particular question in hand, 
and partly because what may be already familiar to him from 
the Institutes will be found to assume a somewhat diflferent 
aspect under diflferent treatment. 

* Having had no predecessors in this particular field of an- 
notation I have no special obligations to acknowledge here. 
Throughout the book I have tried to take my information 
from the original sources, and to depend on others only when 
the matter in question was large in itself and not closely 
connected with my subject. Whenever I have made any dis- 
tinctive use of modem writers, or have thought the reader 



Preface. vii 

' niight like a fuUer or different statement, I have given the 
' requisite reference. 

*But a vast general debt I am anxious to proclaim. No 
'one who cares for Roman law and phiiology can fail to feel 
*the heartiest gratitude to thc noble school of workers and 
* writers, of whom as jurists, historians and philologcrs the 
' leaders and types in their respective generations and lines are 
^ Savigny and Mommsen '. 

Beferences to pages with roman numerals are to the first 
part: thoso to pages with arabic numerals are to this second 
part. 

Attention is requested to the list of Corrigenda. 



H. J. ROBY. 



COBRIGENDA £T ADDENDA. 

I 

(This list eontaing sereral enors and omisBions which were not noted at the 

time of the earlier issaeB. ) 

Page 20, add maiginal note to 1 48 ^Heir repain without direetum\ 
30, line 19 from bottom, for * Groin. p. 56* read ' Gnm, p. 36'. 
40, line 8 firom bottom, for *Di8tinction' read ^Destnxction'. 
45, line 6 firom bottom, afker 'practioe ' inseii 'oonfirmed or snggeeted by a 

constitation of Seaems (God. ym. 56, 1 2. § 2) '. 
84, line 9 from top, for * sale' read 'hire'. 
87, lastline, for ^lnsU'' lead *God. last.' 

103, lines 27 and 29 firom top, for 'Negligenoe' read 'Mere omission'. 
144, line 19 from top, for *traditis* read ^tradidero*. 
149, line 17 firom top : Stademond in his second edition of Gains (p. xzzi) 

states that the MS in m. 42 has proinde. 
151, line 2 firomtop, for * Ulpian' read *Paal'. 
194, line 7 from top, after 'firee' insert 'by wiU'; and add at end of 

sentence : ' The case is otherwise, if he is set firee by his master in his 

lifetime; (Vat. Fr. 261; D. xvi. 1. 1 53)'. 
196, note on inlialiltare. Add * Jastiiiian's constitation (Cod. m. 33, 1 13) 

determines some of these qaestions differently from the Digest '. 
198, line 13 firom top, for '50' read «60'. 
198, line 5 firom bottom, at end of paragraph (d) add ' Jastinian altered 

this, {IfiMt. II. 13. § 5) '. 
222, line 19 from top, for *1 16' read *1 3'. 
236, line 7 from top, for *making' read 'marking'. 
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LIBRI SEPTIMI 



TIT. I. 

DE USU FRUCTU ET QUEMADMODUM QUIS UTATUR 

FBUATUR. 

Character and Creation of Usufruct. 
Usufrwt Usus fructus est iu3 alienis rebus utendi fruendi i.PAUL.ad 

dejmed, . , . __ . . , . TJitell m 

salua renim substantia. Est enim usus fructus lus m ^^*^' *"• 

. 2. Cblbus 

corpore quo sublato et ipsum tolli necesse est. Dig. xvm. 

ContUu in Omnium praediorum iure legati potest constitui •• Oaitjb 

whatt r . . 1 •!. 1 !•• Rer. Cott. 

usus iructus, ut neres mbeatur dare alicui usum n. 
fructum: dare autem intellegitur, si induxerit in 
fundum legatarium, eumue patiatur uti frui. Et 
sine testamento autem si quis uelit usum fructum 
constituere, pactionibus et stipulationibus id efficere 
potest. Consistit^ autem usus fructus non tantum in 1 
fundo et aedibus, uerum etiam in seruis et iumentis 
Howextinr ceterisque rebus. Ne tamen in uniuersum inutiles 2 
^**" * essent proprietates semper abscedente usu fructu, pla- 
cuit certis modis extingui usum fructum et ad pro- 
prietatem reuerti. Quibus autem modis usus fructus 3 
et constituitur' et finitur, isdem modis etiam nudus 
usus solet et constitui et finiri. 
May he Usus fructus in multis casibus pars dominii est, et 4. Paulus 

^^i^iJnUp: exstat, quod uel praesens uel ex die dari potest. *^®^®*-"- 

^ Ita aliquot dett,; constitit F. ^ Ita dett.; constitit F. 

R. 1 



1 6-1 7. § 2. 



and may 
be divided. 



How 
created. 



Usu8 fructus et ab initio pro parte indiuisa uel diuisa •• ^^^" 

... . . INIANU8 

constitui et legitimo tempore similiter amitti eademque Quaest.Yn. 
ratione per legem Falcidiam minui potest : reo quoque 
promittendi defuncto in partes hereditarias usus fructus 
obligatio diuiditur : et si ex eommuni praedio debeatur, 
uno ex sociis ^efendente pro parte defendentis fiet 
restitutio. 

Usus fructus pluribus raodis constituitur: ut ecce, e. Gaius 
si legatus fuerit. Sed et proprietas deducto usu ^^ ^ 
fructu legari potest, ut apud heredem maneat usus 
fructiis. Constituitur adhuc usus fructus et in iudicio l 
familiae erciscundae et communi diuidundo, si iudex 
alii proprietatem adiudicauerit, alii usum fructum. 

Adquiritur autem nobis usus fructus non solum 2 
per nosmet ipsos, sed etiam per eas quoque personas, 
quas iuri nostro subiectas habemus. Nihil autem 3 
uetat seruo meo herede instituto legari proprietatem 
deducto usu fructu. 



Rights of 
fnictuary 
in 
buildings. 



Duty to 
repain 



Rights and Duties of Fructuary. 

Usu fructu legato omnis fructus rei ad fructua- 7. Ui.pi^ 
rium pertinet. Et aut rei soli aut rei mobilis usus ^^ *^j 
fructus legatur. Rei soli, ut puta aedium, usu fructu 1 
legato, quicumque reditus est, ad usufructuarium per- 
tinet, quaeque obuentiones sunt ex aedificiis^ ex areis, 
et ceteris quaecumque aedium sunt. Unde etiam 
mitti eum in possessionem uicinarum aedium causa 
damni infecti placuit, et iure dominii possessurum eas 
aedes, si perseueretur non caueri, nec quicquam amit* 
tere finito usu fructu. Hac ratione Labeo scribit nec 
aedificium licere domino te inuito altius toUere, sicut 
nec areae usu fructu legato potest in area aedificium 
poni : quam sententiam puto ueram. 

Quoniam igitur omnis fructus rei ad eum per« 2 
tinet, reficere quoque eum aedes per arbitrum cogi 
Celsus scribit* libro octauo decimo digestorum, hacte- 



' scribit Celsus libro F. 



1 7. § 3—1 9. § 4. 



Jtight to 
repain 



RighU of 
fruetuary 
in landed 
estate 



as regards 
bees, 

minerals. 



acceg' 
Hons^ 



nus tamen, ut sarta tecta habeat: si qua tamen ue* 
tustate corruissent, neutrum cogi reficere, sed si heres 
refecerit, passurum fructuarium uti. Unde Celsus de 
modo sarta tecta habendi quaerit, si, quae uetustate 
corruerunt, reficere non cogitur. Modica igitur refectio • 

ad eum pertinet, quoniam et alia onera adgnoscit usu 
fructu legato : ut puta stipendium uel tributum uel 
solarium^ uel alimenta ab ea re relicta: et ita Mar- 
cellus libro tertio decimo scribit. Ca.ssius quoque 3 
scribit libro octauo iuris ciuilis fructuarium per arbi- 
trum cogi reficere, quemadmodum adserere cogitur 
arbores: et Aristo notat haec uera esse. Neratius 
autem libro quarto membranarum ait non posse fruc 
tuarium prohiberi, quo minus reficiat, quia nec arare 
prohiberi potest aut colere: nec solum necessarias 
refectiones facturum, sed etiam uoluptatis causa (ut 
tectoria et pauimenta et similia) facere, neque autem 
ampliare nec utile detrahere posse, |t quamuis melius s. Idem ad 
repositurus sit : quae sententia uera est. ®^®** ^' 

Item si fundi usus fructus sit legatus, quidquid •.iDHMad 
in fundo nascitur, quidquid inde percipi potest, ipsius ^^' 
fructus est, sic tamen ut boni uiri arbitratu fruatur: 
nam et Celsus libro octauo decimo digestorum scribit 
cogi eum posse recte colere. Et si apes in eo fundo 1 
sint, earum quoque usus fructus ad eum pertinet. 
Sed si lapidicinas habeat et lapidem caedere uelit 2 
uel cretifodinas habeat uel harenas, omnibus his usu- 
rum Sabinus ait quasi bonum patrem familias : quam 
sententiam puto ueram. Sed si haec metalla post 3 
usum fructum legatum sint inuenta, cum totius agri 
relinquatur usus fructus, non partium, continentur 
legato. Huic uicinus tractatus est, qui solet in eo 4 
quod accessit tractari: et placuit alluuionis quoque 
usum fructum ad fructuarium pertinere. Sed si insula 
iuxta fundum in flumine nata sit, eius usum fructum 
ad fructuarium non pertinere Pegasus scribit, licet 



^ salarinm Codd, 



1—2 



4 1 9. § 5—1 12. pr. 

proprietati accedat : esse enim ueluti proprium fun- 
dum, cuius usus^ fructus ad te non pertineat. Quae 
sententia non est sine ratione : nam^ ubi latet* incre- 
mentum, et usus fructus augetur, ubi autem appa- 
^game, ret separatum, fructuario non accedit. AucupiorumS 
quoque et uenationum reditum Cassius ait libro 
octauo iuris ciuilis ad fructuarium pertinere: ergo 
nursery et piscationum. Seminarii autem fructum puto ad:6 
ground, fructuarium pertinere ita", ut et uendere ei et semi- 
nare liceat: debet tamen conserendi agri causa semi-: 
narium paratum semper renouare quasi instrumentum 
farm agri, ut finito usu fructu domino restituatur. In- 7 
plant, gtrumenti autem fructum habere debet: uendendi 
under- tamen facultatem non habet. Nam et si fundi usus 
wcod, fructus fuerit legatus, et sit ager, unde palo in fundum, 
cuius usus fructus legatus est, solebat pater familias 
uti, uel salice uel harundine, puto fructuarium hactenus 
uti posse, ne ex eo uendat, nisi forte salicti ei uel 
siluae palaris uel harundineti usus fructus sit legatus : 
tunc enim et uendere potest. Nam et Trebatius scribit 
siluam caeduam et harundinetum posse fructuariuni 
caedere, sicut pater familias caedebat, et uendere, licet 
pater familias non solebat uendere sed ipse uti: ad 
modum enim referendum est, non ad qualitatem utendi, 
Ex silua caedua pedamenta et ramos ex arbore usu- lo. Pomp- 
fructuarium sumpturum : ex non caedua in uin- gaiT^*^ 
eam sumpturum, dum ne fundum deteriorem faciat. 
timher, II Sed si grandes arbores essent, non posse eas cae- ii. Paul. 
dere. || Arboribus euolsis uel ui uentorum deiectis ^^^^^^^ 
usque ad usum suum et uillae posse usufructuarium la. Ulpi- 
ferre Labeo ait : nec materia eum pro ligno usurum, si ^^ ^ 
habeat unde utatur ligno: quam sententiam puto ueram : 
alioquin et si totus ager sit hunc casum passus, omnes 
arbores auferret fructuarius: materiam tamen ipsum 
succidere, quantum ad uillae refectionem, putat posse : 

* usu F. ' latet ex m^a coni. ; latitet Codd. 

^ ita tamen ut Codd. 



1 12. § 1— § 3. 5 

quemadmodum calcem, inquit, coquere uel harenam 
fodere aliudue quid aedificio necessarium sumere. 
yaufruct Nauis usu fructu legato ad^ nauigandum mitten- 1 

tH SfltJ)» ^ it*i /•** *i * * 1 * 

dam puto, licet naufragii penculum imnuneat: nauis 
etenim ad hoc paratur, ut nauiget. 

What 18 Exerciae of Umfructl 

What is Usufructuarius uel ipse frui ea re uel alii fruen- 2 

^^^ifructf ^^^ concedere uel locare uel uendere potest : nam et qui 



usu 



locat utitur, et qui uendit utitur. Sed et si alii pre- 
cario concedat uel donet, puto eum uti atque ideo 
retinere usum fructum, et hoc Cassius et Pegasus 
responderunt et Pomponius libro quinto ex Sabino 
probat. Non solum autem si ego locauero, retineo 
. usum fructum, sed' et si alius negotium meum gerens 
locauerit usum fructum, lulianus libro trigensimo 
quinto scripsit retinere me usum fructum, Quid ta- 
men si non locauero, sed absente et ignorante me 
negotium meum gerens utatur quis et fruatur ? nihilo 
minus retineo usum fructum (quod et Pomponius libro 
quinto probat) per hoc, quod negotiorum gestorum 
actionem adquisiui. 
Usufruct De illo Pomponius dubitat, si fugitiuus, in quo 3 

^iau^ *^^ meus usus fructus est, stipuletur aliquid ex re mea uel 
per traditionem accipiat, an per hoc ipsum, quasi utar, 
retineam usum fructum? magisque admittit retinere. 
Nam saepe etiamsi praesentibus seruis non utamur, 
tamen usum fructum retinemus : ut puta aegrotante® 
seruo uel infante, cuius operae nuUae sunt, uel defectae 
^enectutis homine : nam et si agrum aremus, licet tam 
sterilis sit, ut nuUus fructus nascatur, retinemus usum 
fructum. lulianus tamen libro trigensimo quinto di- 
gestorum scribit, etiamsi non stipuletur quid seruus 
fugitiuus, retineri tamen usum fructum : nam qua 
ratione, inquit, retinetur a proprietario possessio, 

^ Codd. omittunt ad. ^ 8ed Momim. cum Graecis ; seu F, 

3 aegrotanti seruo uel infAnti F\ aegrotante seruo infante Uat, 



6 1 12. § 4— § 5. 

etiamsi in fuga seruus sit, pari ratione etiam usus 
fructus retinetur. Idem tractat : quid, si quis pos- 4 
sessionem eius nactus sit ? an, quemadmodum a pro- 
prietario possideri desinit, ita etiam usus fructus 
amittatur? et primo quidem ait posse dici amitti 
usum fructum, sed licet amittatur, tamen dicendum, 
quod intra constitutum tempus ex re fructuarii sti- 
pulatus est, fructuario adquiri* : per quod coUigi posse 
dici, ne quidem si possideatur ab alio, amitti usum 
fructum, si modo mihi aKquid stipuletur, paruique 
referre, ab herede possideatur uel ab alio, cui hereditas 
uendita sit uel cui proprietas legata sit, an a prae- 
done: suflScere enim ad retinendum usum fructum 
esse aflfectum retinere uolentis et seruum nomine fruc- 
tuarii aliquid facere : quae sententia habet rationem. 
Ripe pro' lulianus libro trigensimo quinto digestorum trac- 5 

'^'^f^M^ tat, si fur decerpserit uel desecuerit fructus matu- 
ros pendentes, cui condictione teneatur, domino fundi 
an fructuario? et putat, quoniam fructus non fiunt 
fructuarii, nisi ab eo percipiantur, licet ab alio terra 
separentur, magis proprietario condictionem competere, 
fructuario autem furti actionem, quoniam interfuit eius 
fructus non esse ablatos. Marcellus autem mouetur eo, 
quod, si postea fructus istos nactus fuerit fructuarius, 
fortassis fiant eius: nam si fiunt, qua ratione hoc 
euenit? nisi ea, ut interim fierent proprietarii, mox 
adprehensi fructuarii eflSiciantur', exemplo rei sub con- 
dieione legatae, quae interim heredis est, existente 
autem condicione ad legatarium transit; uerum est 
enim condictionem competere proprietario. Cum autem 
in pendenti est dominium, ut ipse lulianus ait in' fetu 
qui summittitur et in eo quod seruus fructnarius per 
traditionem accepit nondum quidem pretio soluto, sed 
tamen ab eo satisfacto, dicendum est condictionem 
pendere*. 

^ adquiri poteat Codd. * efficientur F, 

' iuque fetu F, ex incerta manu. 

* AddvLHt Codd. magisque in pendeati esse dominium. 



1 13. pr.— § 4. 7 

What 18 due Exercise of Usu/ruct? 

Fructuary Si cuius rei usus fructus legatus erit, dominus 13- l»»^ 

TecuJty^ potest in ea re satisdationem desiderare, ut officioxvni. 

iudicis hoc fiat : nam sicuti debet fructuarius uti frui, 

ita et proprietatis dominus securus esse debet de pro- 

prietate. Haec autem ad omnem usum fructum perti- 

nere lulianus libro trigensimo octauo digestorum pro- 

bat: si usus fructus legatus sit, non prius dandam 

actionem usufructuario, quam satisdederit se boni uiri 

arbitratu usumm fruiturum. Sed et si plures sint, 

a quibus usus fructus relictus est, singulis satisdari 

oportet. Cum igitur de usu fructu agitur, non solum 1 

quod factum est arbitratur, sed etiam in futumm 

Liabiiities quemadmodum uti frni debet. De praeteritis autem 2 

%uctuary ^amnis fmctuarius etiam lege Aquilia tenetur et inter- 

dicto ' quod ui aut clam,' ut lulianus ait : nam fmc- 

toarium quoque teneri his actionibus uec non furti 

certum est, sicut quemlibet alium, qui in aliena re 

tale quid commiserit. Denique consultus^ quo bonum 

fiiit actionem poUiceri praetorem, cum competat legis 

Aquiliae actio, respondit, quia sunt casus, quibus cessat 

Aquiliae actio, ideo iudicem dari, ut eius arbitratu 

in case of utatur : nam qui agmm non proscindit, qui uites non 

mgUct^ subserit, item aquarum ductus corrumpi patitur, lege 

Aquiiia non tenetur. Eadem et in usuario dicenda 

Dispute sunt. Sed si inter duos fmctuarios sit controuersia^ 3 

^^^ lulianus libro trigensimo octauo digestomm scribit 

avi€$, aequissimum esse qua^i communi diuidundo iudicium 

dari uel stipulatione inter se eos cauere, qualiter fru- 

antur: cur enim, inquit lulianus, ad arma et rixam 

procedere patiatur praetor, quos potest iurisdictione 

sua componere ? quam sententiam Celsus quoque libro 

uicensimo digestomm probat, et ego puto ueram. 

RestriC' Fmctuarius causam proprietatis deteriorem facere 4 

^fructua ^^^ debet, meliorem facere potest. Et aut fundi est 

in landed usus fmctus legatus, et non debet neque arbores fmgi- 

estates, feras cxcid6re neque uiilam dirucre nec quicquam facere 
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in perniciem proprietatis : et si forte uoluptarium fuit 
praedium, uirdiaria uel gestationes uel deambulationes 
arboribus infructuosis opacas atque amoenas habens, 
non debebit deicere, ut forte bortos olitorios faciat uel 
aliud quid, quod ad reditum spectat. Inde est quae- 5 
situm, an lapidicinas uel cretifodinas uel harenifodinas 
ipse instituere possit : et ego puto etiam ipsum instituere 
posse, si non agri partem necessariam huic rei oocupa- 
turus est. Proinde uenas quoque lapidicinarum et 
huiusmodi metallorum inquirere poterit: ergo et auri 
et argenti et sulpuris et aeris et ferri et ceterorum fodinas 
uel quas pater familias instituit exercere poterit uel ipse . 
instituere, si nihil agriculturae nocebit : et si forte in 
hoc quod instituit plus reditus sit quam in uineis uel 
arbustis uel oliuetis quae fuerunt, forsitan etiam haec 
deicere poterit, si quidem ei permittitur meliorare 
proprietatem. Si tamen quae instituit usufructuarius 6 
aut caelum cormmpant agri aut magnum apparatum 
sint desideratura opificum forte uel legulorum, quae non 
potest sustinere proprietarius, non uidebitur uiri boni 
arbitratu frui : sed nec aedificium quidem positurum in 
fiindo, nisi quod ad fructum percipiendum necessarium 
in sit. Sed si aedium usus fructus legatus sit, Nerua 7 

mgs, g^^g Q^ lumina immittere eum posse ait: sed et colores 
et picturas et marmora poterit et sigilla et si quid ad 
domus ornatum : sed neque diaetas transformare uel 
coniungere aut separare ei permittetur, uel aditus posti- 
casue uertere,uel refugia aperire,uel atrium mutare,uel 
uirdiaria ad alium modum conuertere: excolere enim 
quod inuenit potest qualitate aedium non immutata. 
Item Nerua eum cui aedium usus fructus legatus sit 
altius toUere non posse, quamuislumina non obscurentur, 
quia tectum magis turbatur : quod Labeo etiam in pro- 
prietatis domino scribit. Idem Nerua nec obstruere eum 
in posse. Item si domus usus fructus legatus sit, 8 

house^^ meritoria illic facere fructuarius non debet nec per 
cenacula . diuidere domum : atquin locare potest, sed 
oportebit quasi domum locare. Nec balineum ibi 
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faciendum est. Quod autem dicit meritoria non factu- 
rum, ita accipe, quae uolgo deuersoria uel fuUonica 
appellant. Ego quidem, et si balineum sit in domo 
iisibus dominicis solitum uacare in intima parte domus 
uel inter diaetas amoenas, non recte nec ex boni uiri 
arbitratu facturum, si id locare coeperit, ut publice 
lauet, non magis quam si domum ad stationem iumen- 
torum locauerit, aut si, stabulum quod erat domus 
iumentis et carruchis uacans, pistrino locauerit, || licet ].4. Paul. 
multo minus ex ea re fructuum^ percipiat. || Sed si*^®*^'™' 
quid inaedificauerit, postea eum neque tollere hoCANusad 
neque refigere posse : refixa plane posse uindicare. ^*^* ^^^' 
in slaves, Mancipiorum quoque usu fructu* legato non debet 1 
abuti, sed secundum condicionem eorum uti: nam si 
librarium ms mittat et qualum et calcem portare cogat, 
histrionem balneatorem* faciat, uel de symphonia atri- 
ensem, uel de palaestra stercorandis latrinis praeponat, 
abuti uidebitur proprietate. SuflScienter autem alere 2 
et uestire debet secundum ordinem et dignitatem man- 
cipiorum. Et generaliter Labeo ait in omnibus rebus 3 
mobilibus modum eum tenere debere, ne sua feritate uel 
saeuitia ea corrumpat : alioquin etiam lege Aquilia eum 
in dress. conueniri. Et, si uestimentorum usus fructus 4 

legatus sit, non sic ut quantitatis usus fructus legetur, 
dicendum est ita uti eum debere, ne abutatur: nec 
tamen locaturum, quia uir bonus ita non uteretur. 
Proinde et si scaenicae uestis usus fructus legetur 5 
uel aulaei uel alterius apparatus, alibi quam in scaena 
non utetur. Sed an et locare possit, uidendum est : et 
puto locaturum, et licet testator commodare, non locare, 
fuerit solitus, tamen ipsum fructuarium locaturum tam 
scaenicam quam funebrem uestem*. 
RestriC' Proprietatis dominus non debebit impedire fruc- 6 

oirwerT tuarium ita utentem, ne deteriorem eius condicionem 
08 regards faciat. De quibusdam plane dubitatur, si eum uti 

1 Ita Hal.; fructum Codd, ^ Ita dett, Codd, ; usus fructus F. 

3 balniatorem Codd. Momms, 

^ Post uestem ins, F ez incerta manu si lanae alicui. 
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prohibeat^ an iure id faciat: ut puta doleis, si forte 
fundi usus fructus sit legatus, et putant quidam, etsi de« 
fossa sint, uti prohibendutn : idem et in seriis et in cuppis 
et in cadis et amphoris putant : idem et in specularibus, 
si domus usus fructus legetur : sed ego puto, nisi sit 
contraria uoluntas, etiam instrumentum fundi uel domus 
impoti- contineri. Sed nec seruitutem imponere fundo 7 

tum of potest proprietarius nec amittere seruitutem : adquirere 
Mervitudii, plane seruitutem eum posse etiam inuito fructuario 
lulianus scripsit. Quibus consequenter fructaarius 
quidem adquirere fundo seruitutem non potest^ retinere 
autem potest : et si forte fuerint non utente fructuario 
amissae, hoc quoque nomine tenebitur. Proprietatis 
dominus ne quidem consentiente fructuario seruitutem 
imponere potest, || nisi per^ quam deterior fructuarii le. Paul- 
condicio non naty ueluti si talem semitutem uicino ni. 
devotion concesserit ius sibi non esse altius tollere. Locum i7. Ulpi- 
%iigion^ autem religiosum facere potest consentiente usufructu- gabfxvin, 
ario : et hoc uerum est fauore reiigionis. Sed interdum 
et solus proprietatis dominus locum religiosum facere 
potest: finge enim eum testatorem inferre, cum non 
powers esset tam oportune ubi sepeliretur. £x eo, ne i 

overtlavet, (Jeteriorem condicionem fructuarii faciat proprietarius, 
solet quaeri^ an seruum dominus coercere possit : ei 
Aristo apud Cassium notat plenissimam eum coercitio- 
nem habere, si modo sine dolo malo faciat: quamuis 
usufrnictuarius neo contrariis quidem ministeriis aut 
inusitatis artificium eius corrumpere possit nec seruum 
cicatricibus deformare. Proprietarius autem et seruum 2 
noxae dedere poterit, si hoc sine dolo malo faciat, 
quoniam noxae deditto iure non peremit usum fruc- 
tum, non magis quam usucapio proprietatis, quae post 
constitutum usum fructum contisgit Debebit plane 
denegari usus fructu& persecutio, si ei qui noxae acce- 
pit litis aestimatio non offeratur a fructuario. Si quis 3 
seruum occiderit, utilem actionem exemplo Aquiliae 
fructuario dandam numquam dubitaui. 

^ per om. F; ing. alii Codd. et edd. 
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MiscellaneouB ExtrdcU. 

Agri usu fructu legato in locum demortaarum is. Paul- 
arborum aliae substituendae sunt, et priores ad fructu- ^^ * 



m. 



Trees 
blown 
dotvn. 



Yeariy 
fruitt. 



arium pertment. 

Proculus putat insulam* posse ita legari, ut ei i©. Pomp- 
seruitus imponatur quae alteri insulae hereditariae sab!\? 
debeatur, hoc modo : ' Si ille heredi meo promiserit per 
' se non fore, quo altius ea aedificia tollantur, tum ei 
'eorum aedificiorum usum fructum do lego;' uel sic: 
'Aedium illarum, quoad altius, quam uti nunc sunt, 
* aedificatae non erunt, illi usum fructum do lego.' 

Si arbores uento deiectas dominus non tollat, 1 
per quod incommodior sit* usus fructus uel iter, suis 
actionibus usufructuario cum eo experiundum. 

Si quis ita legauerit : ' fructus annuos fundi Cor- ao. Ulpi. 
neliani Gaio Maeuio do lego,*^ perinde accipi debet hic ^^^ ^^^j^ 
sermo a« si usus fructus fundi esset legatus. 



Gains of Owner and Fructuary through Slaves, 

Gaim Si serui usus fructus sit legatus, quidquid is ex 21. Idbm 

through opera sua adquirit uel ex re fructuarii, ad eum pertinet, ^vil*^' 
siue stipuletur siue ei possessio fuerit tradita. Si uero 
heres institutus sit uel legatum acceperit, Labeo dis- 
tinguit, cuius gratia uel heres instituitur uel legatum 
acceperit. Sed et si quid donetur seruo, in quo usus aa. Ideh 
fructus alterius est, quaeritur, quid fieri oporteat. Et * 



in omnibus istis, si quidem contemplatione fructuarii 
aliquid ei relictum uel donatum est, ipsi adquiret : sin 
uero proprietarii, proprietario: si ipsiusserui, adquiretur 
domino, nec distinguimus, unde cognitum eum et cuius 
merito habuit qui donauit uel reliquit. Sed et si 
condicionis implendae causa quid seruus fructuarius 
consequatur et constiterit' contemp^atione fructuarii 



xvin. 



^ Fortasse insulae usum fructum. Uide admtationem, 
2 incommodior is sit F, Movimsen; om. is Codd. dett. 
* et addit F ex incerta manu. 
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eam condicionem adscriptam, dicendum est ipsi adquiri : 

nam et in mortis causa donatione idem dicendum est. 

Sed sicuti stipulando fructuario adquirit, ita etiam as. Idem 
, , . ,. /• X • eod. xvu. 

paciscendo eum adquirere exceptionem iructuano 

lulianus libro trigensimo digestorum scribit. Idemque 
et si acceptum rogauerit, liberationem ei parere. 
Power of Quoniam autem diximus quod ex operis adquiritur l 

^'^^^^e ^ fructuarium pertinere, sciendum est etiam cogendum 
eum operari: etenim modicam quoque castigationem 
fructuario competere Sabinus respondit et Cassius libro 
octauo iuris ciuilis scripsit, ut^ neque torqueat, neque 
flagellis caedat. 
Gift to Si quis donaturus usufructuario spoponderit seruo «4. Paul- 

frmtuary jj^ quem usum fructum habet stipulanti, ipsi usufruc- x. 
slave. tuario obligabitur, quia ut ei seruus talis stipulari 

possit, usitatum est. Sed et si quid stipuletur sibi 26. Ulpi- 
aut Sticho seruo fructuario donandi causa, dum uultg^^^^^^^ 
fructuario praestitum, dicendum, si ei soluatur, fruc- 
tuario adquiri. 
Doubtful Interdum tamen in pendenti est, cui adquirat iste i 

for whom /• . • ± j. • •j.±. 

siave fructuanus seruus: ut puta si seruum emit et per 
acquires. traditionem accepit necdum pretium numerauit, sed 
tantummodo pro eo fecit satis, interim cuius sit, quae- 
ritur: et lulianus libro trigensimo quinto digestorum 
scripsit in pendenti esse dominium eius et numeratio- 
nem pretii declaraturam, cuius sit : nam si ex re fruc- 
tuarii, retro fructuarii fuisse. Idemque est et si forte 
stipulatus sit seruus numeraturus pecuniam: nam 
numeratio declarabit, cui sit adquisita stipulatio. Ergo 
ostendimus in pendenti esse dominium, donec pretium 
numeretur: quid ergo, si amisso usu fructu tunc pre- 
tium numeretur? lulianus quidem libro trigensimo 
quinto digestorum scripsit adhuc interesse, unde sit 
pretium numeratum: Marcellus uero et Mauricianus 
amisso usu fructu iam putant dominium adquisitum 
proprietatis domino : sed luliani sententia humanior 

^ Ita Mommsen cum Codd. ; et Uat. ; ui F. 
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est. Quod si ex re utriusque pretium fuerit solutum, 

ad utrumque dominium pertinere lulianus scripsit, 

seilicet pro rata pretii soluti. Quid tamen si forte 

simul soluerit ex re utriusque, ut puta decem milia 

pretii nomine debebat et dena soluit ex re singulorum : 

cui magis seruus adquirat? Si numeratione soluat, 

intererit, cuius priores nummos soluat: nam quos 

postea soluerit, aut uindicabit aut, si fuerint nummi 

consumpti, ad condictionem pertinent: si uero simul 

in sacculo soluit, nihil fecit accipientis, et ideo nondum 

adquisisse cuiquam dominium uidetur, quia cum plus 

pretium soluit seruus, non faciet nummos accipi- 

Apportion- entis. Si operas suas iste seruus locauerit et 2 

JJ^^g,/ in annos singulos certum aliquid stipuletur, eorum 

hire. quidem annorum stipulatio, quibus usus fructus mansit, 

adquiretur fructuario, sequentium uero stipulatio ad 

proprietarium transit semel adquisita fructuario, quam- 

uis non soleat stipulatio semel cui quaesita ad alium 

transire nisi ad heredem uel adrogatorem. Proinde si 

forte usus fructus in annos singulos fuerit legatus et 

iste seruus operas suas locauit et stipulatus est ut supra 

scriptum est, prout capitis minutione amissus fuerit 

usus fructus, mox restitutus, ambulabit stipulatio pro- 

fectaque ad heredem redibit ad fructuarium. Quaes- 3 

Owner has tionis est, an id quod adquiri fructuario non potest 

^Hghu!^ proprietario adquiratur. Et lulianus quidem libro tri- 

gensimo quinto digestorum scripsit, quod fructuario ad- 

quiri non potest, proprietario quaeri. Denique scribit 

eum, qui ex re fructuarii stipuletur nominatim proprie- 

tario uel iussu eius, ipsi adquirere. . Contra autem nihil 

agit, si non ex re fructuarii nec ex operis suis fructuario 

stipuletur. Seruus fructuarius si usum fructum in 4 

se dari stipuletur aut sine nomine aut nominatim pro^ 

prietario, ipsi adquirit exemplo serui communis, qui 

stipulando rem alteri ex dominis cuius res est, nihil 

SUweean- agit, quoniam rem suam stipulando quis nihil agit, 

hU own alteri stipulando adquirit solidum. Idem lulianus 5 

terviees. eodem libro scripsit : si seruo fructuarius operas eius 
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locauerit, nihil agit: nam et si ex re mea, inquit, 
a me stipulatus sit, nihil agit, non magis quam seruus 
alienus bona fide mihi seruiens idem agendo domino 
quicquam adquirit. Simili modo, ait, ne quidem si 
rem meam a me fructuario conducat, me non obligabit. 
Et regulariter definiit: quod quis ab alio stipulahdo 
mihi adquirit, id a me stipulando nihil agit : nisi forte, 
inquit, nominatim domino suo stipuletur a me uel con- 
Case of ducat. Si duos fructuarios proponas et ex alte- 6 

tuariesl' ^^^ ^^ seruus sit stipulatus, quaeritur, utrum totum an 
pro parte, qua habet usum fructum, ei quaeratur. Nam 
et in duobus bonae fidei possessoribus hoc idem est 
apud Scaeuolam agitatum libro secundo quaestionum, 
et ait uolgo creditum rationemque hoc facere, ut, si ex 
re alterius stipuletur, partem ei dumtaxat quaeri, par- 
tem domino: quod si nominatim sit stipulatus, nec 
dubitari debere, quin adiecto nomine solidum ei quae- 
ratur. Idemque ait et si iussu eius stipuletur, quoniam 
iussum pro nomine accipimus. Idem et in fructuariis 
erit dicendum, ut, quo casu non totum adquiretur fruc- 
tuario, proprietatis domino erit quaesitum, quoniam ex 
re fructuarii quaeri ei posse ostendimus. 
Bules Quod autem diximus ex re fructuarii uel ex 7 

^M^f' ^ operis posse adquirere, utrum tunc locum habeat, quo- 
tuaries. tiens iure legati usus fructus sit constitutus, an et si 
per traditionem uel stipulationem uel alium quem- 
cumque modum, uidendum. Et uera est Pegasi sen- 
tentia, quam et lulianus libro sexto decimo secutus est, 
omni^ fructuario adquiri. 
Remainder Si operas suas locauerit seruus fructuarius et inper- ae. Paul- 
^esuln ^^^ tempore locationis usus fructus interierit, quod ^^ ^*^' 
owner. superest ad proprietarium pertinebit. Sed et si ab 
initio certam summam propter operas certas stipulatus 
fuerit, capite deminuto eo idem dicendum est. 

^ Ita Mornmen ex coni* Cuiaeii, Codd. omnia. 
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Rights and Liabilities of Fructuary further 

cormdered, 

Si pendentes fructus iara maturos reliquisset si^ 
testator, fructuarius eos feret, si die legati cedente gab! 
adhuc pendentes deprehendisset : nam et stantes 
fructus ad fructuarium pertinent. Si dominus 1 

Bolitus fuit tabemis ad merces suas uti uel ad nego- 
tiationem, utique permittetur fructuario locare eas et ad 
alias merces, et iliud solum obseruandum, ne uel abu- 
tatur usufructuarius uel contumeliose iniurioseue utatur 
usu fructu. Si serui usus fructus legatus est, cuius 2 
testator quasi ministerio uacuo utebatur, si eum disci- 
plinis uel arte instituerit usufructuarius, arte eius uel 
peritia utetur. 

Si quid cloacarii nomine debeatur uel si quid ob 3 
formam aquae ductus, quae per agrum transit, pen- 
datur, ad onus fructuarii pertinebit : sed et si quid ad 
collationem uiae, puto hoc quoque fructuarium subi- 
turum : ergo et quod ob transitum exercitus confertur 
ex fructibus : sed et si quid municipio : nam solent 
possessores certam partem fructuum municipio uiliori 
pretio addicere ; solent et fisco fusiones praestare. Haec 
onera ad fructuarium pertinebunt. Si qua seruitus 4 
imposita est fundo, necesse habebit fructusurius susti- 
nere : unde et si per stipulationem seruitus debeatur, 
idem puto dicendum. Sed et si seruus sub poena5 
emptus sit interdictis certis quibusdam, an, si usus 
fructus eius ftierit legatus, obseruare haec fructuarius 
debeat ? et puto debere eum obseruare : alioquin non 
boni uiri arbitratu utitur et fruitur. 
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Miscellaneom Extrax)ts, 

Nomiamatum aureoiiim uel argenteorum ueterum, ^®- Pomp- 
quibus pro gemmis uti solent, usus fructus legansab. y. 
potest, 

Omnium bonorum usum* fructum posse legari, a». Ulpi- 
nisi excedat dodrantis aestimationem, Celsus libro tri- g^b. xv. 



1 usu F, 
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gensimo secundo digestorum et lulianus libro sexagen- 

simo primo scribit : et. est uerius. 

Powers of Si is qui binas aedes habeat aliarum usum fruc- 80. Paul- 

^^^^^' tum legauerit, posse heredem Marcellus scribit alteras in,* 

altius tollendo officere^ luminibus, quoniam habitari 

potest etiam obscuratis aedibus. Quod usque adeo 

temperandum est, ut non in totum aedes obscurentur, 

sed modicum lumen, quod habitantibus sufficit, habeant. 

fP^twex Ex re fructuarii etiam id intellegitur, quod ei fruc- si. Idem 

tuarii? tuarius donauerit concesseritue uel ex administratione * * ' ^' 

rerum eius compendii seruus fecerit. 
JRegerva- Si quis unas aedes, quas solas habet, uel fundum 82. Pomp- 

o^Jr! tradit, excipere potest id quod personae, non praedii, g^^® *** 
est, ueluti usum et usum fructum: sed et si excipiat, xxxm. 
ut pascere sibi uel inhabitare liceat, ualet exceptlo, cum 
ex multis saltibus pastione fructus perciperetur ; et habi- 
tationis exceptione, siue temporali siue usque ad mortem 
eius qui excepit, usus uidetur exceptus. 
XJsufrwit Si Titio fructus, Maeuio proprietas legata sit et uiuo aa. Pap- 

ownerlkip, testatore Titius decedat, nihil apud scriptum heredem. q^^^ 

relinquetur: et id Neratius quoque respondit. xvn. 

but is not Usum fructum in quibusdam casibus non partis 1 
ap^f^r. efFectum optinere conuenit: unde si fundi uel fructus 
portio petatur et absolutione secuta postea pars altera 
quae adcreuit uindicetur, in lite quidem proprietatis 
iudicatae rei exceptionem obstare, in fructus uero non 
obstare scribit lulianus, quoniam portio fundi uelut • 
alluuio portioni, personae fructus adcresceret. 
Joint and Quotiens duobus usus fructus legatur ita, ut al- 84. Iuli- 
usufruct, temis annis utantur fruantur, si quidem ita legatus ^jv. ^^ 
fuerit *Titio et Maeuio,' potest dici priori Titio, deinde 
Maeuio legatum datum. Si uero duo eiusdem nominis 
fuerint et ita scriptum fuerit 'Titiis usum fructum alter- 
nis annis do:' nisi consenserint, uter eorum prior utatur, 
inuicem sibi impedimento erunt*. Quod si Titius eo 
anno, quo frueretur, proprietatem accepisset, interim 

1 Ita ex mea coni. ; obscorare Codd, 
^ Ita ex mea coni, ; sibi impe^ient Codd. 
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legatum noh habebit, sed ad Maeuium alternis annis 
usus fnictus pertinebit: et,si Titius proprietatem alien- 
asset, habebit eum usum fructum; quia et si sub con- 
dicione usus fructus mihi legatus fuerit et interim 
proprietatem ab herede accepero, pendente autem con- 
dicione eandem alienauero, ad legatum admittar. 
Usufruct Si colono tuo usum fructum fundi legaueris, usum i 

to^unanu fructum uindicabit et cum berede tuo aget ex con- 
ducto et consequetur, ut neque mercedes praestet et 
impensas, quas in culturam fecerai, recipiat^ 
Usufruet Uniuersorum bonorum an singularum rerum usus 2 

changeof f^^ctus legotur, hactenus interesse puto, quod, si 
ohject. aedes incensae fuerint, usus fructus specialiter aedium 
legatus peti non potest, bonorum autem usu fructu 
legato areae usus fnictus peti poterit: quoniam qui 
bonorum suorum usum fructum legat, non solum eorum 
quae in specie sunt, sed et substantiae omnis, usum 
fructum legare uidetur: in substantia autem bonorum 
etiam area est. 
Heir'9 Si usus fructus legatus est, sed heres scriptus ob S5. Idem 

^' hoc tardius adit, ut tardius ad legatum perueniretur, ^jm^' 
hoc quoque praestabitur, ut Sabino placuit. Feroc. i. 

Slave'8 Usus fructus serui mihi legatus est, isque, cum l 

^an^LsoL ^S^ ^*^ frui desissem, liber esse iussus est: deinde ego 
of ab herede aestimationem legati tuli: nihilo magis eum 

tisufruct, i.-i fi a i^* j'j./ •:i'*A» 

nberum fore Sabmus respondit, (namque uideri me uti 
frui homine, pro quo aliquam rem habeam), pondicionem 
autem eius libertatis eandem manere, ita ut mortis meae 
aut capitis deminutionis interuentu liber futurus esset. 
Change of Qui usum fructum areae legauerat, insulam ibi 36. Afr- 
ohject, aedificauit: ea uiuo eo decidit uel deusta est: nsumQ^eg^, v. 
fructum deberi existimauit: contra autem non idem 
iuris esse, si insulae usu fructu legato area, deinde 
insula, facta sit: idemque esse, et si scyphorum usus 
fructus legatus sit, deinde massa facta et iterum scyphi: 
licet enim pristina qualitas scyphorum restituta sit, noh 
tamen illos esse, quorum usus fructus legatus ait. 

^ Foit recipiat addit F ex incerta manu oonstitutum. 
R. . -2 
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Stipiilatus sum de Titio fundum Comelianum l 
detracto usu fructu: Titius decessit: quaesitum est,quid 
mihi heredem eius praestare oportet. Eespondit referre, 
qua mente usus fructus exceptus sit: nam si quidem 
hoc actum est, ut in cuiuslibet persona usus fructus^ 
constitueretur, solam proprietatem heredem debiturum: 
sin autem id actum sit, ut promissofi dumtazat usus 
fructus reciperetur, plenam proprietatem heredem eius 
debiturum. Hoc ita se habere monifestius in causa 
legatorum apparere: etenim si heres, a quo detracto 
usu fructu proprietas legata sit, priusquain ex testa- 
mento ageretur, decesserit, minus dubitandum, quin 
heres eius plenam proprietatem sit debiturus: idemque 
et si sub condicione similiter legatum^ sit et pendente 
condicione heres decessit. 

Usus fructus serui Titio legatus est: cum per2 
heredem staret, quo minus praestaretur, seruus mortuus 
est: aliud dici non posse ait, quam in id obligatum esse 
heredem, quanti legatarii intersit moram factam non 
esse, ut scilicet ex eo tempore in diem, in quo seruus 
sit mortuus, usus fructus aestimetur. Cui illud quoque 
consequens esse, ut si ipse Titius moriatur, similiter ex 
eo tempore, quo mora sit facta, in diem mortis aestima- 
tio usus fructus heredi eius praestaretur. Quaesitum «^. Idm 
est, si, cum m aunos decem proximos usum fructum yj^^ 
de te dari stipulatus essem, per te steterit quo minus 
dares et quinquennium transierit, quid iuris sit: item 
si Stichi decem annorum proximorum operas de te dari 
stipulatus sim et similiter quinquennium praeteriit. 
Kespondit eius temporis usum fructum et operas recte 
peti, quod per te transactum est quo minus darentur. 

Non utitur usufructuarius, si nec ipse utatur nec 88. Mab- 
nomine eius alius, puta qui emit uel qui conduxit ^jJ^^^J^ 
uel cui donatus est uel qui negotium eius gerit, Flane 
illud interest, quod, si uendidero usum fructum, etiamsi 

^ Po8t fructus addit F ex ineerta manu reciperetur plenum (ex se- 
quentibu8\, 

2 Ita dett. ; legatus F, 
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emptor non utatur, uideor usum fructum retinere» 
II quia qui pretio fruitur, non minus habere intelle- 
gitur, quam qui principali re utitur fruitur. Quod si 
donauero, non alias retineo, nisi ille utatur. 

Statuae et imaginis usum fructum posse relinqui 
piagis est, quia et ipsae habent aliquam utilitatem, 
si quo loco oportuno ponantur. Licet praedia 

quaedam talia sint, ut magis in ea impendamus» quam 
de illis adquiramus, tamen usus fructus eorum relinqui 
potest. 

Si alii usus, alii fructus eiusdem rei legetur, id 
percipiet fructuarius, quod usuario supererit : nec minus 
et ipse finiendi causa.et usum habebit. 

Eerum an aestimationis usus fructus tibi legetur, 
interest : nam si quidem rerum legetur, deducto eo quod 
praeterea tibi legatura est, ex reliquis bonis usum 
fructum feres: sin autem aestimationis usus fructus 
legatus est, id quoque aestimabitur, quod praeterea tibi 
legatum est. Nam saepius idem legando non ampliat 
testator legatum : re autem legata etiam aestimationem 
eius legando ampliare legatum possumus. 

Etiam partis bonorum usus fructus legari potest: 
si tamen non sit specialiter facta partis mentio, dimidia 
pars bonorum continetur, 

Usufructaarius nouum tectorium parietibus,qui rudes 
fuissent, imponere non potest, quia, tametsi meliorem 
excolendo aedificium domini causam facturus esset, 
non tamen id iure suo facere potest, aliudque est tueri 
quod accepisset ac nouum facere\ 

Sicut inpendia cibariorum in seruum, cuius usus 
fructus ad aUquem pertinet, ita et ualetudinis impendia 
ad eum respicere natura manifestum est. 

Si extraneo scripto et emancipato praeterito matri 
defuncti deducto usu fructu proprietas legata sit, 
petita contra tabulas bonorum possessione plena pro- 
prietas pietatis respectu matri praestanda est. 
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^ ac nouum f acere ex mea e&ni, ; an nouum faceret F ; aliud nouum 
facere aliquot dett probante Mommseno, 
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Si testator iusserit, ut heres reficeret insulam, cuius 
usum fructUm legauit, potest fructuarius ex testa- 
mento agere, ut heres reficeret. Quod si beres hoc 
non fecisset et ob id fructuarius frui non potuisset, heres 
etiam fructuarii eo nomine habebit actionem, quanti 
fructuarii interfuisset non cessasse heredem, licet usus 
fructus morte eius interisset. Si absente fructuario 
heres quasi negotium eius gerens reficiat, negotiorum 
gestorum actionem aduersus fructuarium habet, tametsi 
sibi in futurum heres prospiceret: sed si paratus sit 
recedere ab usu fructu fructuarius, non est cogendus 
reficere, sed. actione negotiorum gestorum liberatur. 

Siluam caeduam, etiamsi intempestiue caesa sit, 
in fructu esse constat, sicut olea immatura lecta, item 
faenum immaturum caesum in fructu est, 

Si mihi et tibi a Sempronio et Mucio heredibus 
usus fructus legatus sit, ego in parte* Sempronii quad- 
rantem, in parte^ Mucii alterum quadrantem habebo, 
tu item in utriugque parte eorum quadrantes habes. 

Titius Maeuio fundum Tusculanum reliquit eius- 
que fidei commisit, ut eiusdem fundi partis dimidiae 
usum fructum Titiae praestaret : Maeuius uillam uetus- 
tate corruptam necessariam cogendis et conseruandis 
fructibus aedificauit : quaesituiji est, an sumptus partem 
pro portione usus fructus Titia agnoscere debeat. Re- 
spondit Scaeuola, si priusquam usus fructus praestaretur, 
necessario aedificasset, non alias cogendum restituere 
quam eius sumptus ratio haberetur. 

Titio 'cum morietur* usus fructus inutiliter legari 
intellegitur, in id tempus uidelicet coUatus, quo a 
persona discedere incipit. 

Usu fructu relicto si tributa eius rei praestentur, 
ea usufructuarium praestare debere dubium non est, 
nisi specialiter nomine fideicommissi testatori placuisse 
probetur haec quoque ab herede dari. 

Si cui insulae usus fructus legatus est, quamdiu 
quaelibet portio eius insulae remanet, totius soli usum 
fiructum retinet. 

. ' partcm Codd. Correxi, 
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Sub condicione usus fructus fundi a te herede 54. Idbm 
Titio legatus est : tu fundum mibi uendidisti et tra- ^^* * ™' 
didisti detracto usu fructu : quaero, si non extiterit 
condicio, aut extiterit et interiit usus fructus, ad quem 
pertineat. Respondit : intellego te de usu fructu quae- 
rere qui legatus est : itaque, si condicio eius legati 
extiterit, dubium non est, quin ad legatarium is usus 
fructus pertineat, et, si aliquo casu ab eo amissus fuerit, 
ad proprietatem fundi reuertatur. Quod si condicio non 
extiterit, usus fructus ad heredem pertinebit, ita ut in 
eius persona omnia eadem seruentur, quae ad amitten- 
duin usufructum pertinent et seruari solent. Ceterum 
in eiusmodi uenditione spectandum id erit, quod inter 
ementem uendentemque conuenerit, ut si apparuerit 
legati causa eum usum fructum exceptum esse, etiamsi 
condicio non extiterit, restitui a uenditore emptori 
,debeat. 

Si infantis usus tantummodo legatus sit, etiamsi 5s. Pomp- 
nuUus interim sit, cum tamen infantis aetatem excesserit, ad'o^Mu- 
esse incipit. • cium xxvi. 

An usus fructus nomine actio municipibus dari «e. Gaius 
debeat, quaesitum est : periculum enim esse uidebatur, prou. xvii. 
ne perpetuus fieret, qiiia neque morte nec facile capitis 
deihinutione periturus est, qua ratione proprietas inutilis 
esset futura semper abscedente usu fructu : sed tamen 
placuit dandam esse actionem. TTnde sequens dubitatio 
est, quousque tuendi essent in eo usu fructu municipes: 
et placuit centum annos tuendos esse municipes, quia is 
finis uitae longaeui hominis est^ 

Dominus fructuario praedium, quod ei per usuih 57. Pap- 
fructum seruiebat, legauit, idque praedium aliquam- ]^^^f^g 
diu possessum legatarius restituere filio, qui causam vn. 
inofl&ciosi testamenti* recte pertulerat, coactus est: 
mansisse fructus ius integrum ex post facto ap- 
paruit. 

Per fideicommissum fructu praediorum ob alimenta 1 
libertis relicto partium emolumentum ex persona uita 
decedentium ad dominum proprietatis recurrit. 



22 158— 160. §1. 

BigM to Defuncta fructuaria mense Decembri iam omnibus ••• ^^- 

when^f fructibus, qui in his agris nascuntur, mense Octobri Bespons. 
per colonos sublatis quaesitum est, utrum pensio heredi ^' 
fiructuariae solui deberet, quamuis fructuaria ante kalen- 
das Martias, quibus pensiones inferri debeant, decesserit, 
an diuidi debeat inter heredem fnictuariae et rem 
publicam, cui proprietas legata est. Bespondi rem 
publicam quidem cum colono nullam actionem habere, 
fiructuariae uero heredem sua die, secundum ea quae 
proponerentur, integram pensionem percepturum. 
Bequest of * Sempronio do lego ex redactu fructuum holeris i 
^oducf. ®^ porrinae, quae habeo in agro Farraiiorum, partem 
sextam.* Quaeritur, an his uerbis usus fructus legatus 
uideatur. Bespondi non usum fructum, sed ex eo quod 
redactuin esset partem legatam. Item quaesitum est, 2 
si usus fructus non esset, an quotannis partem sextam 
redactam legauerit Bespondi quotanuis uideri relictum, 
nisi contrarium specialiter ab herede adprobetur. 
Produceof Arbores ui tempestatis, non culpa fractuarii euer- a9. Faul. 
egtau. gjyj^ ^^ g^ restitui* non placet. Quidquid in fundo m^ ^ 
nascitur uel quidquid inde percipitur, ad firucbuarium ^ 
pertinet, pensiones quoque iam antea locatorum agro- 
rum, si ipsae quoque specialiter comprehensae sint: 
sed ad exemplum uenditionis, nisi fuerint spedaliter 
exceptae, potest usufructuarius conductorem repellere. 
Caesae harundinis uel pali compendium, si in eo 2 
quoque fundi uectigal esse consueuit, ad fructuarium 
pertinet 
Right of Cuiuscumque fundi* usufructuarius prohibitus aut eo. Idex 

fi^tuary ^gjg^^j^g ^q pestitutione omnium rerum simul occu- S®"^*®*^*-^- 

poteeteion. patarum agit : sed et si medio tempore alio casu inter- 
ciderit usus fiiictus, aeque de perceptis antea fiiictibus 
utilis actio tribuitur. Si fundus, cuius usus fructus l 
petitur, non a domino possideatur, actio redditur. Et 
ideo si de fundi proprietate inter duos quaestio sit, 
fructuarius nihilo minus in possessione esse debet satis- 

• 

^ restitui ex mea eoni, ; sabstitoi Codd, 
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que ei a possessore cauendum est, quod non sit pro- 
hibiturus frui eum cui usus fructua relictus estquamdiu 
de iure suo probet. Sed si ipsi usufructuario quaestio 
moueatur, interim usus fructus eius differtur^ : sed 
cauere ei debet de restituendo^ eo quod ex his fructibus 
percepturus est, uel si satis non detur, ipse frui per- 
mittitur. 

Usufructuarius nouum riuum parietibus non potest 
inponere. Aedificium inchoatum fructuarium consum- 
mare non posse placet, etiamsi eo loco aliter uti non 
possit, sed nec eius quidem usum fructum esse: nisi 
in constituendo uel legando usu fructu hoc specialiter 
adiectum sit, ut utrumque ei liceat. 

Usufructuarium uenari in saltibus uel montibus 
possessionis probe dicitur: nec aprum aut ceruum 
quem ceperit proprium domini capit, sed aut fructus' 
iure aut gentium suos facit. Si uiuariis inclusae ferae 
in ea possessione custodiebantur, quando usus fructus 
coepit, num exercere eas fructuarius possit, occidere 
non possit ? alias si quas initio incluserit operis suis 
uel post, siue et^ ipsae inciderint delapsaeue fuerint, 
hae fructuarii iuris sint ? commodissime tamen, ne per 
singula animalia facultatis fructuarii propter discretio* 
nem di£^cilem ius incertum sit, sufficit eundem nume- 
rum per singulaquoque genera ferarum finito usufructu 
domino proprietatis adsignare, qui fuit coepti usus 
fructus tempore. 

Quod nostrum non est, transferemus ad alios: 
ueluti is qui fundum habet, quamquam usum fructum 
non habeat, tamen usum fnictum cedere potest. 

Cum fructuarius paratus est usum fructum de- 
relinquere, non est cogendus domum reficere, in quibus 
casibus et usufructuario hoc onus* incumbit. Sed et 
post acceptum contra eum iudicium parato fructuario 
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1 Sie Mommsen cum dett. ; offertur F. 
' Codd, oaaeri de restitaendo. 

3 Sie Mommsen : fractas aat iare F; fractas aat iare ciaili aliquot 
dett» ^ siae et ex mea coni.; sibimet Codd, 
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derelinquere usum fructum dicendum est absolui eum^ 
debere a iudice. Sed cum fructuaxius debeat quod es. Fomp- 
suo suorumque facto deterius factum sit reficere, pjS[uti?T. 
non est absoluendus, licet usum fructum derelinquere 
paratus sit: debet enim omne, quod diligens pater 
familias in sua domo facit, et ipse facere. 

Non magis heres reficere debet quod uetustate l 
iam deterius factum reliquisset testator, quam si pro- 
prietatem alicui testator legasset. 

Cum usufructuario non solum legis Aquiliae actio ««• ^^^ 
competere potest, sed et serui corrupti et iniuriarum, edict. 



xiivn. 



si seruum torquendo deteriorem fecerit. 

Cui usus fructus legatus est, etiam inuito herede «7. Ivu- 
eum extraneo uendere potest. Minicioi. 

Uetus fuit quaestio, an partus ad fructuarium es: Uui 
pertineret: sed Bruti seritentia optinuit fructuarium g^^* ^^ 
in eo locum non habere : neque enim in fructu hominis 
homo esse potest. Hac ratione nec usum fructum in 
eo fructuaiius habebit. Quid tamen si fuerit etiamj 
partus usus fructus relictus? an habeat in eo usum\ 
fructum ? et cum possit partus legari, poterit et usus j 
fructus eius. Fetus tamen pecorum Sabinus et A 
Cassius opinati sunt ad fructuarium pertinere. PlariS3 2 
si gregis uel armenti sit usus fructus Iegatus,.debebi4 
ex adgnatis gregem supplere, id est in locum capitumi 
defunctorum |1 uel inutilium alia summittere, ut post «69. PoMf- 
substituta ea fiant priora' fructuarii, ne lucro ea res g^jj^y, 
cedat domino. Et sicut substituta statim domini fiunt, 
ita priora quoque ex natura fructus desinunt eius esse: 
nam alioquin quod nascitur fructuarii est, et cum sub- 
stituit, desinit eius esse. Quid ergo si non faciat 70. W 
nec suppleat ? teneri eum proprietario Gaius Cassius s^tMvi 
scribit libro decimt) iuris ciuilis. Interim tamen, i • 
quamdiu summittantur et suppleantur capita quae 
demortua sunt, cuius sit fetus, quaeritur. Et lulianus 
libro trlcensimo quintodigestorum scribit pendere eorum 
dominium, ut, si summittantur, sint proprietarii, si non 

1 eam F. ^ Codd. substituta fiant propria. Uide adnotatiomm. 
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8ummittantur, fnictuarii : quae seritentia uera est. 
Secundum quae, si decesserit fetus, periculum erit 2 
fructuarii, non proprietarii, et necesse habebit alios 
fetus summitlere. Unde Gaius Cassius libro octauo 
scribit camem fetus demortui ad fructuarium perti- 
nere. Sed quod dicitur debere eum summittere, 3 
totiens uerum est, quotiens gregis uel armenti uel 
equitii, id est uniuersitatis, usus fructus legatus est: 
ceterum, si singulorum capitum, nihil supplebit. Item 4 
si forte eo tempore, quo fetus editi sunt, nihil fuit quod 
summitti deberet, nunc est^ post editionem : utrum ex 
his quae edentur summittere debebit, an ex his quae 
edita sunt, uidendum est. Puto autem uerius, ea quae 
pleno grege edita sunt ad fructuarium pertinere, sed 
posteriorem gregis casum nocere debere fructuario. 
Summittere autem facti est, et lulianus proprie dicit 6 
dispertire et diuidere et diuisionem quandam facere: 
quod dominium erit summissorum proprietarii. 
Buiiding Si in area, cuius usus fructus alienus esset, quis 7i. Mab- 

*"*^ ' aedificasset, intra tempus quo usus fructus perit super- iwgest 
ficie sublata, restitui usum fructum ueteres respon- ^^- 
derunt. 
Contingent Si dominus nudae proprietatis usum fructum 7a. Ulpi- 
hare^ legauerit, uerum est, quod Maecianus scripsit libro ^^"^n 
owmr. tertio quaestionum de fideicommissis, ualere legatum : 
et si forte in uita testatoris uel ante aditam heredi- 
tatem proprietati accesserit, ad legatarium pertinere. 
' Flus admittit Maecianus, etiamsi post aditam heredita- 

tem accessisset usus fructus, utiliter diem cedere, et ad 
legatarium pertinere. 
U Buiiding Si areae usus fructus legatus sit mihi, posse me 7S. Pomp- 

isa^ ^^P^^' casam ibi aedificare custodiae causa earum rerum, quae ad Sab. v. 

in area sint. 
Usufruct Si Sticho seruo tuo et Pamphilo meo legatus 74. Gaius 

j^*^ ,^^ fuerit usus fructus, tale est legatum, quale si mihi et pro^.^, 
tibi legatus eSset : et ideo dubium non est, quin aequa- 
liter ad nos pertineat. 

^ Codd, dett, est ; F et. 
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1 1. nsu8 fimctus] ' use and produce'. C£ Cic. Top. 3 § 17 ; 4 § 21, 
The conjunction is sometimes ezpressed, e.g. Cic. Caecin, 4 § 11 imm et 
Jructtm omnium honorum tuorwm Ca^esenniae legat (some Mss. omit et) ; 
7 § 20 utus enim eius fimdi et fructm testamento uiri fuerat Caesennioje; 
Fam, vii. 30 § 2 proprium te esse scribis mancypio et nexo^ meum autem ttsu 
etjructu; Sen. j^. 73 § 9 ; 98 § 11 rem nohis eripU cOsuSy usumfructumqm 
apud nos relinquit, So also uti frui, .Other like combinations are sarta 
tecta (see note on 1 7. § 2) ; nita caesa (Cic. Top, § 100); ruta et caesa 
(D. XIX. 1. 1 17. § 6). In some other expressions two correlative sides of 
the same transaction are named, e.g. empti uenditi actio (D. xix. 1), looati 
canducti (ib. 2) ; and probably^?ac^wm conuentum (D. n. 14. 1 7. § 7). 

ins] The usufruct e.g. of a landed estate, is not the estate itself, nor the 
produce of the estate, but the right to use it and to take the produce. 
Hence it is ius ' a right', as opposed to corpus^ a physical or corporeal thing, 
for which res is often used, though res is also a general term*including it^a. 
C£ Gai. II. 12 — 14 Quaedam res corporales svmJt^ quaedam incorporales, 
Corporales htxe quae tangi possmU^ udut Ju/ndus^ homo^ uestis, aurumy argen- 
tum, et demque aliae res inmmerdbiles, Incorporales suni quae tangi non 
possunty qtuUia swnt ea quae iv/re consistwnt^ sicut herediias, tistis Jructusy 
obligationes quoquo modo contractae, D, v. 3. 1 17. § 2 (Gaius) Placuit uni- 
uersas res hereditarias in hoc iudicium tienire, siue iura siue corpora sint; 
XXXIX. 2. 1 13. § 1 (Ulp.) siue corporis dominus sitte is qui ius hahet, utputa 
seruitutem; ib. 1 19. pr. siue domvni sint siue aliquid in ea re ius haheanty 
qtudis est creditor et fructuoHus et super^ficiarius, 

alienis] No one can have a usufruct or anj other easement in his own 
thing. Qui habet proprietatem^ utefndi fruendi ius separatum non habet ; nec 
enimpotest ei suusftmdtLs seruire (D» yil. 6. 1 5. pr.). But a man may have 
a usufruct in a. thing which is the common property^of KiTngi^if and 
another (2. 19). 

saliia renmi snbstantia] 'withoutconsuming the things themselves'. 
The use of a thing in ordinary language generally implies the continuance 
pf the thing after the use; using it up or consuming it is a different 
matter (see note on ahuti, p. 117). None but the owner enjoys and can 
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destroy if he choose : a usufructuary is not as such entitled to. consume the 
thing itself, even though he replace it. A quasi-usufruct was, however, 
introduced by a Senate's decree (in or before Tiberius* reign) in the case 
of things consumable in use but capable of being replaced by like quanti- 
ties of the same kihd of thing (D. vii. 5. 1 1 ; 1 7). The relation between 
usufipuct and this quasi-usufruct was analogous to that between commo- 
daturri and mvtuum (D. XLiv. 7. 1 1. §§2, 3). 

1 2. ins in corpore] 'right of deaJing with a material thing'. There 
cannot be a usufruct of an incorporeal thing, e.g. of a servitude. Nec mus 
nec ums fmcttLsitineriSy acticsy uicte^ aquae ductu^, legari potest, quia seruittis 
seruMutis essQ non potest (D. xxxiii. 2. 1 1). But a life-enjoyment of a road 
or other servitude may be otherwise secured (ib.). This principle was 
pirobablj the origin of the doctrine that ^ no use could be limited on a uJse \ 
applied by the Court of Chancery to reestablish trusts after the Statute of 
uses (Blackstone Com, ii. 335). 

iqLUO sublato] The destruction of the thing involves, of course, the 
destruction of any usufruct in it. Cf. D. vii. 4. 1 5. § 2, &c. 

1 3. pr. omnium praediorum] (a) 'AIP i.e. *any, landed estates^ 
«s«every landed estate'. So omni fructuario 1 26. fin. Cf. Cic. AU. 1. 16. § 12 
PhUippus omnia castella expugnari posse dicebat in quae modo asellus 
onustiLS awro posset ascendere ; D. i. 16, 1 9. § 1 Omnia quaecumque causas 
cognUionem desideranty per lihdlum non possunt eapediri. Below in 1 29 
omnium is used collectively. See note. > 

(6) praedia is a general term for * landed property '. The term is due 
to the habit of giving real as well as personal security. Cf. Cic. Verr. i. 54. 
§ 142 ubi illa consustudo in bonis praedibus praediisqu^ uendundis omnium 
consulum^ Cf. Lex Agrar. (Bruns) vv. 74, 84; Lex Malac. §§ 60 — 65. 
Praedia urhana are towh houses, though in some connexions a residence 
or even lodgings or stables for hire in the country may be so caDed (D. L. 
16. 1 198 ; VIII. 4. 1 1 ; cf. xx. 2. 1 4) : praedia rustica are farms (including 
the farm-houses and buildings) or nursery gardens (D. l. 1. c). 

(c) The expression omnium praediorum dbc. seems naturally to be 
used in a contrast with some other mode of legacy which applied only to 
som£ landed estates. Now before Justinian £1. legacy had different oonditions 
and incidents according to the form in which it was couched (see Gai. il. 
§ 192 sqq. ; Ulp. xxiv. § 2 sqq. ; Paul. JSent. iii. 6. 1 sqq.). The two principal 
forms were per uindicationem and per ddmnationem. The former gave the 
legatee the property in the thing bequeathed immediately on the will being 
made effective by the heir's entering. But it was a necessary condition of 
this form of legacy that the thing bequeathed should have been at the 
time of the testator's death his property ex iure Quiritium. The scope of 
this form of bequest was therefore limited. Things which were merely 
in bonis (and to this ea: iure Quiritium is usually oppbsed cf. Gai. i. 54 ; 
II. 40, 41 ; Cod, vii. 25) could not be so bequeathed ; nor could things 
which belonged to another person altogether. This form was not therefore 
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ftpplicabre to all praedia. A senate's decree however, passed on the 
proposal of Nero, cured this defect in practice, and declared that, even if a 
thing had not belonged to the teatator, it might pass by this form of 
bequest, as well as if it had been left in the form most widely applicable. 
Such a form was the legacy per damnationem, by which the heir was bound 
to convey the property in the thing bequeathed to the legatee, whether it 
was or was not the testator^s in the strictest or in any sense. If it belonged 
to some one who would not part with it, the heir was liable for the value 
(Gai. II. 202 ; D. xxxii. 1 14. § 2). The legatee had by the will no property 
in the thing bequeathed : he had only a claim on the heir to procure it 
and convey it. It is clearly this form of bequest that is here referred to as 
applicable to all praedia (see note on ivheatur dare, p. 34). On this view the 
iise of omnium has an intelligible force, and the words may therefore have 
.been written by Gaius as the Digest gives them. Indeed Ulpian xxiv. 
§§7, 8, after describing per uindicationem legari^ proceeds Per damnationem 
omnes res legari poasurU etiam quae non sunt testatorisy dum modotales sint 
quae dariposdnt. This parallel gives strong support to the above view. 

{d) Hasae (Bhein. Mui. i. pp. 110 sqq.) and Amdts (in GlUck^s Fand. 
XLVi. p. 19, note) suggest that Gaius wrote prouinxdalium (praediorum) and 
that Tribonian substituted omnium. This supposition derives some 
support from its affbrding a ready explanation of the next sentence. If 
Gaius.is speaking only of provincial land, the mention of bargains and 
stipulations as the mode of constituting a usufruct inter uiuos becomes 
intelligible (see Gai. ii. 31). Otherwise we must suppose a considerable 
.omission by Tribonian (see p. 35). This view of Hasse's rests however on 
the principle, generally held, that bequest by vindication (whether of the 
property or of the usufruct) was not applicable to provincial land (except of 
com^ such as had received Italic rights, Plin. iii. § 25 ; § 139 ; Savigny 
Verm, Schr. i. p. 30 sqq.). Land in the provinces was not capable of 
mancipation (Gai. ii. 15) ; nor of surrender in court (ib. 31), nor of 
usucapion (ib. 46). So much is certain : but I find no such express state-* 
ment as regards vindication : and legacy by vindication and surrender in 
court have not always like incidents (Vat. Fr. 49). But in vindication, as 
in mancipation and surrender in court, the claimant had to assert that the 
thing was his ex iure Quiritium ; and bequest per uindicationem was appli^ 
cable only to things which were the testator^s ea; iure Quiritium. So that 
the question is, Cotdd a Eoman citizen assert that land in the provinces (in 
places not specially excepted from the ordinary provincial law by being 
made Italid iuris) was his ex iure Quiritium ? Now the rights enjoyed by 
the Quirites as owners of property covered all kinds of property corporeal 
and incorporeal, moveable and immoveable, but did not foUow the lines 
indicated by these distinctions. The chief Roman division of things as 
subjects of property was into res mandpi and res nec mandpi. Res 
mandpi contained all immoveables in Italy, some moveables, viz. slaves 
andbeasts of draught, and some incorporeal things, viz. seruitutes prae- 
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diorum nuticorunL Immoyeables out of Italy (ezoept those Itcdici iuris)^ 
all moveables except Edaves and beasts of draught, and other iucorporeal 
things, even seruiiutes praediorum urbanorumy were res nee mandpi 
(Gai. II. 12 — 17). But res nec mamipi were owned ex iure QuiriHum 
just as much as res m^ancipi, Money could be claimed by vindication, 
and could be bequeathed per udndicationem (Gai. n. 196) as much as a 
slave or a house or land. The difference was merely in the mode of 
conveyance. It needed only simple delivery on the part of the owner to 
pass the property in money (rea nec mancipi ipsa traditione pleno iure 
alterius fiunt, Gai. ii. 19), and land in the provinces was in the same 
position {in eademcausa sunt prouindcdia praedia) ; that is to say, mera 
delivery at once vested in a person the full rights of ownership in provincial 
land. And 'full rights' (plenum ius) was expressly used by Gaius to 
denote not merely the practical control, but the strict right of ownership, 
{proindepleno iure incipity id est et in honis et ex iure Quiriiiumj tua res esse, 
II. 41). The proof seems clear and complete, that provincial lands, duly 
delivered by their owner, became the property of the new acquirer ea itire 
Quiritium, Unfortunately two sections of Gaius (ii. 26, 27) which very 
probably dealt with this question, are so imperfectly preserved that their 
purport is unknown. Huschke (notes ad loc) supposes that they contained 
au express waming against this conclusion. That is mere hypothesis ; but 
there are two lines of argument which are brought against the conclusion 
and require distinct notice. 

(e) The first is derived from the language of Gaius ii. 7, and of a 
passage in Aggenus Urbicus which Lachmann attributes to Frontinus. 
Gaius says In prouinciali solo placet plerisque solum rdiffiosum non /leri^ 
quod in eo solo dominium popvli Romani est uel Caesarisy nos atUem posses- 
sionem tarUvm ud usum fructum hahere uidemurK Frontinus or Aggenus 
(Crrom, p. 56) in contrasting the legal position of land in Italy and land in 
the provinces says of the agri stipendiarii (i.e. taxed lands in the senatorial 
provinces, Gai. ii. 21) neanim non habent, neque possidendo ab alio quaeri 
possunty possidentur tameri apriuatis sed cdia condidone, et ueneunt sed nee 
mancipatio eorum legitima potest esse, Fossidere enim iUis quasi fructus 
toUeTidi causa et praestandi tributi condidone concessum est, Uindicant 
tam>en inter se non minus Jmes ext aequo ac dpriuatorum agrorum (cf. Gai. 
IL 26). Theophilus Inst, ii. 1 § 40, probably borrowing from Gaius, says 
that those who occupied the provincial lands subject to tribute or tax, were 

1 Gf. the English feudal law: '* All the lands and tenementa in EnglJand in 
the hands of sabjects are holden mediately or immediately of the king." Goke 
on Litt. p. 1 a ; Blackstone, C(m. ii. p. 69. " Absolute ownership is an idea qaite 
nnknown to the English law. No man is in law the absolnte owner of lands. 
He can only hold an estate in them." Josh. Williams, litaX Prop, oh. i. ** In 
many of the United States there were never any marks of fendal tenure, and 
in aU of them the ownership pf land is essentially free and independent" i.e. 
either really allodial or only nominally feudal, although much of the teohnidU 
langnage of feudality is still preserved. Eent, Comm, Pt. vi. Lect. 58 (YoL in. 
jp. 488=638 ed. 9). 
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not domini but Iiad only the usufruct and fullest possession (see, amongst 
others, Matthiass Cfrundsteuer, p. 31 sqq.). Kow it will be observed that 
Qaius does not speak of this theory as more than a lawyer^s interpretation 
of the facts (habere uidemur, cf. Gai. n. B9) ; and in its application to the 
question of land becoming rdigiome, implies that sonie (for he says only 
plerisqtie) drew no distinction between Italian and provincial land. As 
this theory gave ownership to the State, the provincials could haye only 
some inferior right, which he calls loosely ^possession or usufruct'. That 
Gaius did not regard it as technically a usufruct is clear from his saying 
that provincial lands passed by delivery, and that usufructs did not. In 
truth he uses 'possession or usufruct' simply to denote the </6 /oc^o position 
of an owner, which yet theory prevented him from caUing ownership. Such 
a de facto position Frontinus also attributes to provincial lands. They 
were not capable of strict mancipation, or of usucapion : but they eould 
be possessed, could be sold, and could be vindicated : only they had to pay 
tazes or ground-rent, and that did not accord with the Boman conception 
of an owner. Ownership therefore in this case lay with the Boveieign who 
took taxes or ground-rent from the provincials by the same principle that a 
lessor takes rent from a lessee. So the tenure of the provincials must be 
reduoed to possession or usufruct conditional on their paying taxes. Now it 
is curious that these same ezpressions ('possession', ^usufhict') are demon- 
strably used of owners in the provinces who were not subject to taxes. 
The lea; Antonia de Termembus A. iJ. c. 683 {Corp, 7. L. i. No. 204=£runs, 
p. 85) declared the Thermenses in Pisidia to be free, friends, and allies of 
the Boman people and to enjoy their own laws : they are to continue to 
have, possess, use and enjoy {hahere possidere utifruique) lands, buildings 
and all other things public and private which they have hitherto had, 
possessed, used and enjoyed, and had not voluntarily parted with (capp. 
2, 3). The same terms appear to be also used of holders of land in various 
legal positions inltaly in the leof (zgraria a. u. g. 643 {Corp. 1, Z. i. No. 
200sBruns, p. 67) and of some (line 12) who held land 'given and assigned ' 
them by agrarian commissioners and presumably therefore in private 
ownership (c£ Budorff Orom. Inst p. 372 ; contra Mommsen C, 7. Z. pp. 
90 b ; 101 a). They are in deeds of purchase of slaves, Bruns, pp. 206, 207. 
(/) Some words in this passage of Frontinus deserve especial note. 
Budorff takes uindicant ex aeqm as opposed to ex iure Quiritium and 
to mean (I suppose) * on gr<>Tmds of equity ' {Grom. Inst. pp. 317, 375). 
That however is ejn aequo et bono. But ex aequo is ' on a level ', * on equal 
terms' (Liv. xxxvn. 36 § 5 ; Plin. M. N. vi. § 112 ; Suet. Tib. 11 ; Tac. 
Oerm^ 36) and either contrasts the position of provincials amongst them- 
selves with the position of the whole of them relative to the Boman State, 
(in which case ae si goes with non minus — a possible but not a frequent 
use of ac ; cf. CatulL 61, 169 illi non minm ac tibi, Yerg. A. in. 561 fiaut 
mintts ac iussi faciunt) ; or compares the position of these holders of 
usufruct and possession with that of private owners ; which seems the 
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moro natural meaning and constmction. ' Not the lesa hbwever do thej 
assert against one another thejir claims to their boxmdaries just as if the 
land was their private property \ (For non minuSj cf. 1 39 ; for ea; aequo 
compare Lavdatorum principum usus ex asquo (Tac. H, 74); quipluribus 
locis ex aequo negotiaiv/r^ i.e. just as much in one place as another, D. l. 1. 
1 5). But though vindication is thus expressly applied to provincial lands, 
the passage is not decisive of the present question, as it relates to the 
action pf provincials, who certainly could not claim land ex iv/r^ Qutritium, 
They were debarred from doing so, not on account of the incapability of the 
land but of their own personal incapacitj. The form doubtless would be 
modified accordingly. 

(ff) The second line of argument is that used by Savigny, who rightly 
regarded this theory of the Koman jurists as scarcely more than an 
hypothesis or a publicist fiction, and one of no importance in private 
transactions (Besitz § 9. 2, note; Verm. Schr, i. p. 46; ii..p. 104), Savigny 
therefore regards all land in the provinces whether in the free communities 
or subject to tax or tribute (with the exception only of laiid, made Italici 
iuris)y as incapable of Quiritary ownership, on the general ground that 
immoveables are regulated by the law of the country where they are 
situate^. But in the first place one is giving fair weight to this principle, if 
we presume the conditions of conveyance required among the inhabitants of 
Illyria or Cilicia to be followed by Roman citizens desirous of holding land 
there. It would surely be carrying it too far to assert that a Roman 
citizen, having so acquired it, cannot hold it as his property. And if it be 
his property, does he not hold it ex iure Quiritium^ ? Gaius expressly says, 
delivery conveys the fiill property in provincial lands. A Boman citizen 
.gets an estate delivered to him in Cilicia by the owner ; how can we say 
this estate is not his ex iwre Quiritium? For ex iure Quiritium does not 
imply that it must be acquired by methods peculiar to the Quirites : it 
simply means *in accordanpe with rights enjoyed by the Quirites' (cf. ius 
Quiritium consecuntur, Gai. i. 32 c, 35, &c.), and delivery was just as much 
in accordance with those rights as regards one class of things, as mancipar 
tion and surrender in court and usucapion were as regards others. 

And in the seciond place the distinction between moveables and im- 

^ Savigny's words are Der wahre und allgemeine Grund jener Unmoglichkeit 
lag in der hdchst natUrlichen Regel die der franzdsische Code Art. 3 so ausdriickt: 
Les immevhlest mem^ ceuxpossedks par des Strangerst sont rigis par la loi frangaise, 
Bocking (Pand, § 74 n. 25) quite misunderstands this, as if par la loi fran^ise 
were analogons to the Boman law, instead of to the law ofthe place, whether 
Italian or proyiacial. 

^ Part of Mommsen^s words nsed of the Gracchan colonies in Africa are 
exactly applicable Agrum in prouinciis situm fieri potuisse dominorum ex iure 
Quiritium Rudorjffius rectissim^ docet (Feldm. ii. 373) estqv^ haec condicio agri 
qvae postea iu8 Italicum appellatur ; hxic uero aetaie quicquid ciuis Romani 
iurefuity eius fuit ex iure Quiritium^ nec nisi multo posteriore iureconsulti 
inuenerunt agrum a populo Romano ciui Romano ita dari posse ut eius esset iure 
peregrino (Corp, J. L. i. p. 97 6). 
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moveables was not the one ruling the Roman notions on these matters. 
They probably felt the inconvenience of these special modes of conveyance, 
and extended them no further than they could help. They classed pro- 
vincial lands with res nec mancipiy as they classed camels and elephants 
with res nec mancipi, for the simple reason that neither being known when 
the form of mandpiwm was the regular conveyance for all important 
property, sentiment did not require the application of this form, and 
convenieuce forbad its extension. But they did not give up the claim to 
ownership, because they refused to force the use of a burdensome convey- 
ance, and they held as Boman citizens what they acquired by mere delivery, 
whether moveable or inmioveable, if it was not included in the limited 
number of things which formed the early Boman farmer^s holding and 
stock, and which were only parted with under the solemn forms of an 
ancient ceremonial. 

{h) I do not lay stress in this argument on the occasional use in the 
Vatican fragments of the terms domintu, dominium (§§ 315, 316) orproprie- 
tas (§ 315) applied to stipendiary lands, for these words might be used 
somewhat loosely of what all recognised to be defacto ownership. Nor can 
much support be drawn from the fact that, even if the provincial lands 
were held only as a usufruct, still usufructs were capable of being 
vindicated (D. vii. 6. 1 5. § 1) ; for, as I have shewn, this would be taking 
Gaius' language too literally. Nor do I discuss whether any form of 
bequest, the same as, or similar to, that by the words do lego (see note on ' 
1 19. pr.), was used by the provincials. All that I question is whether 
there is any sufficient reasoh for supposing that a bequest, by a Roman 
citizen to a Roman citizen, in the words do lego^ of an estate in the provinces, 
subject to tax, would have been invalid even before the passipg of the 
senate's decree in Nero's time. 

inre legati] There is a special title on the subject of bequests of 
usufnict and the like, D. xxxiii. 2. Bequest was evidently the principal 
way of treating a usufruct, and very probably the earliest. See note on 
1 25. § 7. The desire of providing according to their several ages and 
needs for the members of a testator^s family naturally led to the practice 
of giving a life interest in certain property to some, while giving the 
property itself, subject to the life interest, to others. 

On the origin of legatumy legare see note on 1 19. pr. 

COHStitlli] 'created'. Comtituere is frequently used in this sense 
(* create/, ' establish ', * settle ', *appoint') of bringing definitively into being 
a legal relation. So especially of creating a usufruct or other easements 
(Gai. n. 31 ; Vat. Fr. 47, 48, 52, 77, 82, &c. ; D. viii. 1. 1 5. pr., &c.) ; of 
creating an obligation (D. XLiv. 7. 1 3. § 1) ; of settling a price {ymAMTsi» 
mancipiis constitutum pretiumy D. xxi. 1. 1 36), or the amount of a debt 
(D. XIII. 5, de pecunia constituta) ; of obtaining a new status {sui iuris 
constitutoSy D. xxv. 3. 1 5. § 1) ; of maJdng a person surety {qui pro se 
constituisset mulierem. ream, D. xvi. 1. 1 1. § 2) ; of appointing a procurator 

R. .3 
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(Gai. IV. 84) or guardian (ib. 85). It is frequently used of the action 
of the Emperor, senate, people, or other legislative authority (D. i. 2. 1 2, 
poBsim; 3. 1 3, 1 8, 1 11, &c.). 

ut hores iubeatur daxe] These words point to a legacy per damna- 
tionem, whioh is thus described by Gaius ii. 201 Fer damncdionem Jioc 
Ttiodo legamuSy * Heres mem Stichum aeruum meum dare damnas esto ' .• sed 
et si ^dato^ scriptum fuerit, per damnationem legatum est. See also above, 
p. 28, bottom. The diflference between the two forms of legacy,- that 
by do lego and that by heres dare' damnas esto^ was in fact the difference 
between giving a right to the thing, and giving a claim on the heir : the 
fonner gave a real title (uindicatio) ; the latter a personal obligation ; the 
former legatee said rem meam esse ; the latter heredem rem dare oportere. 

dare] The English word * give ' corresponds fairly with dare, except 
that dare does not imply, as 'give' sometimes does, *give gratuitously ' 

* make a present of '. That is donare or dono dare (D. xxxix. 5. 1 1. pr. ; 
XLiv. 7. 1 3. § 1). Dare is the opposite of accipere, and means *to grant' or 

* make over ' from oneself to another in wide extent of application, either of 
incorporeal things, e.g. dare responsum, testinwnium, operas, ueniam, causam, 
libertatem,priuUegium, iwa, actionem, exceptionem, usvmfructum, iter ('right 
of road') &c. ; or of persons appointed, e.g. dare tutorem, iudicem; or of 
corporeal things, the context alone deciding the purpose of the business, 
e.g. lihellum dare, *give in a petition'; pecuniam, *pay over money' 
(D. XII. 4 ; sgluere would imply a previously existing debt) ; mutuum, or 
mutuam pecuniam, *pay over money in exchange' for money afterwards to 
be paid back, i.e. * to make a loan ', the property in the coins being con- 
veyed ; rem tUendam, * to lend ' (D. xiii. 6. 1 1. § 1) ; rem custodiendam, * to 
deposit for safe keeping' (D. xvi. 3. 1 1. pr.) ; rem pignori *to pledge' 
(D. XIII. 7. 1 1). See Bocking Pand. § 83 h. Dare is frequently used 
in opposition to facere, e.g. D. xix. 5. 1 5 pr. ; so especially in stipula- 
tions and in the forms used in personal actions, in both of which it meant 
a transfer of the property in a thing (Gai. iii. 99 ; iv. 4 ; D. XLV. 1. 1 56. 
§ 7 ; 1 126. § 1 ; xlvi. 1. 1 75. § 10, &c.). The word occurs in both the 
principal forms of legacy, that which gave a real action having the words 
do, lego ; that giving a personal action against the heir on the will 
(D. XLiv. 7. 1 5. § 2) having Aem dare damnas esto or heres dato (Gai. ii. 
193, 201). This use of do with another more specific verb is like the form 
used of grants of public land in full ownership to private persons dedit 
adsign^auii {Lex Agrar. 3, 7, 11, 16, &c.), which was so technical that it was 
inscribed on the boundary-stones, ^datus adsignatus^ (Sic. Flacc. in Qrom., 
p. 156, ed. Lachm.). It will be seen that the general meaning of dare * give 
over ', ' corivey ', is in each caae made more definite by the addition of a pre- 
cise term {odsignaTe, legare, pignori, mutuum, utendum, custodiendum, dbc.)» 

intellegitur, si induxerit] The meaning of dare would naturally vary 
with the subject of the legacy. If a landed estate was left (not per uitidica- 
tionem) the heir would convey the property and give the legatee possession. 
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Legatarmi in perso^iam agere debet, id est intendere heredem sihl dare 
oportere, et tum heres si (res) mandpi sit, mancipio dare aut in iure cedere 
possessionemque tradere deheti si nec mancipi sit, sufficit si tradidervt 
(Gai. II. 204). A usufructuary did not possess in the strict sense, for 
he did not hol4, or claim to hold, as owner : but he of course had, or was 
entitled to have, the physical possession of that of which he had the 
usufruct. Gaius says (ii. 93) usufrmtv/irius non possidet, sed hahet iuS 
utendi fruemdL IJlpian (D. x. 2. 1 5. § 1) speaks of him qui ususfructus 
Twmine rem teneat, quamuis nec hic tUiqu^ possideat ; and again (D. XLlii. 
16. 1 3. § 17) Qui ususfructus nomine qualiterqualiter fuit quasi in posses- 
sione, utetur hoc interdicto; and again, nonpossidet legatum, sedpotius fruituf 
(Vat. Fr. 90). The heir has so far as possible to efiect this. If the owner- 
ship of the land is not in the heir, either as part of his own estate, or of that 
of the testator and not bequeathed away from him, the heir has to * induct' 
the legatee of the usufruct, i.e. put hini into the defacto possession. If the 
ownership of the estate is in the heir, it is only necessary that patvatur eum 
viifrui. 

The term induxerit is used of a fideicommissum by Gaius (D. xxxili. 
2. 1 29) ^S'* quis usumfructum, legatum sibi, alii restituere rogaius sit, eumque 
in fundum induxerit fruevdi causa; and by Ulpian (D. xliii. 4. 1 3. pr.) 
Si quis missus fueriz in possessionem fldeicommissi seruandi causa ei non 
admvttOftur, potestate eius indu^ndtis est qui eum misit ; and of a gift in a 
rescript of the year 249, Perfectis donationibus in possessionem inductus 
(Vat. Fr. 272). In an opposite sense was used deducere in Cicero's time 
of the formal tuming out of possession, Cic. Caecin. 7 ; TulL 16 appellat 
J^ahius ut aut ipse TuUium deduceret aut ab eo deduceretur, Dicit de- 
ducturum se TvUiv^s, 

et sine testamento] It is clear to any one, reading Gai. ii. 28 — 33, that 
unless this passage was originally applicable only to provincial lands (see 
note above on omnium) it must have been much altered by Tribonian. 
At least some such words as those foUowing in brackets must have been 
cut out. Et sine testamento si quis uelit usmnfructum constituere \in Italicis 
guidem, praediis uaZet in iure cessio, et in mxmcipaiida proprietate usus' 
fructus detrahi potest, in prouincialibus avtem praediis'] pactionibus et stipu- 
lationibus id efficere potest, In Gaius' time there were tWo modes of 
establishing by private act a usufruct (as well as other servitudes), viz. 
either by a legacy in the form do lego or by a surrender in court. Moreover 
mancipation was available to establish a usufruct in the person of the 
owner himself, who might, in conveying the property by mancipation, . 
reserve to himself the usufruct (Vat. Fr. 47). But the legacy do lego was 
restricted in its application ; and surrender in court and mancipation did 
not apply to land outside of Italy (except such as had received the ius 
ftalicum), though they did apply to slaves and animals. Nor was either 
form available except where both parties were Roman citizens. Some 
siibstitutes for these forms had to be adopted. The difficulty inherent in 

3—2 
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the do lejo bequest was met by the testator, instead of at once conveyuig 
the property by will to the legatee, imposing {per damnationem) on his heir 
the duty of putting the legatee into possession. The difficulty as regards 
the conveyance inter uiuos was met in a similar way. A bargain (pactio) 
was made, and iu order that it might be legally enforceable, the bargaiii 
was ratified by a formal stipulation. The bargain, i.e. the statement 
of the right intended to be created, and the conditions thereof, was in fact 
the material portion of a surrender in court or of a mancipation, minus the 
solemn procedure. In lieu of this solemn procedure, a stipulation was 
added. It is natural to suppose that, just as in the bequest^er damnatio- 
nemy the testator^s words were foUowed by a quasi-delivery on the part of 
the heir, so in this case the spoken bargain was followed or accompanied 
by a quasi-delivery. Butwas such a quasi-delivery necessary to the valid 
establishment of the usufruct ? It is not said so ; and the opinions of 
modem jurists are greatly divid^ on the question. It was not, after 
Justinian, necessary in case of a legacy ; for any and every legatee by 
Justinian's constitution (Cod. Ti. 43. 1 I. § 1) had the right to bring 
uindicatio and therefore a complete title, and he could call on the 
heir to give him the de facto enjoyment. There are, however, no such 
positive words in the case of an establishment of a usufruct hUer uiuos. 
But if and when, either for the perfecting of his title^ or for the enjoyment 
•of his right, the fructuary was put or came into actual possession of the 
land, he would have a right to the protection aflforded by the interdicts 
(D. VIII, 1. 1 20), e.g. the interdictum uii possidetis (D. xliii. 17. 1 4), and 
the interdict de ui (ib. 16. 13. § 13 sqq.), and (presuming the due con-. 
ditions) to the actio Pvhliciana (D. vi. 2. 1 11. § 1 ; cf. D. xliii. 18). These 
interdicts were called viiles^ i.e. not strictly legal, but *praotically available' 
because the possession of the fructuary was not a possession as owner 
(Vat. Fr. 90 — 92) ; and moreover, so far as provincials were concemed, 
was outside of the civil law. Whether, without thus being in physical 
possession, the fmctuary could by the force of bargain and stipulation have 
an action not only against the promiser and his heirs, but also against the 
assignee of the promiser or^ against any other owner of the reversion, is a 
question not easily determinable (cf. D. xltv. 7. 1 3 ; vii. 9. 1 3. § 4). See 
the discussion and references in Vangerow, § 350 ; Baron, § 167 ; Vering, 
§ 155 ; Wachter, § 169 ; Jhering Jahrhuch, x. p. 553 sqq. ; Karlowa 
Rechtsgeschiifty § 35. For English law see Spencer s case and the com- 
mentators on it (Smith's Leading Cases), 

Both the forms of mancipation and surrender in court went out of use 
before Justinian, though the word mancipare was used in law-deeds after- 
wards, apparently merely as an old tenn. The actual ceremonies probably 
ceased in the fourth century, a shadow of mancipation remaining for 
a time in solemn delivery before five witnesses (Voigt Ivs Nat, ii. 925 — 
930, 938). Justinian expressly abolished the distinction between res mancipi 
and nsc mancipi (Cod. vii. 31) ; and when speaking of establishing a 
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servitude by legacy he adopts the language suitable to the legaium per 
dam}iationem (D. viii. 1. 1 16=Just. Ii. 3. § 4), that being the most gene- 
raliy applicable, and any specific' distinction between the forms of bequest . 
being abolished (Just. ii. 20. § 2 ; Cod. vi. 43. 1 1. § 1). 

pactionibus] (a) There is no apparent reason- why the plural should 
be used in this context, si quis uelit usumfructum constituere poteat. Nor 
have I found any instance of it applied to a singular subject. in the Digest. 
Justinian's Imtitutes have it applied in the same words to usufnict in 
II. 4. § l, and to real servitudes in ii. 3. § 4. The latter section is mainly 
taken from the same book of Gaius {Rer. Cott. il) from which our passage • 
comes (see D. viii. 4. 1 16). Probably Gaius used the plural, because he 
was speaking both of real and personal servitudes, precisely as he does in 
II. 31, and Tribonian has cut out real servitudes, as he probably cut out 
the distinction between Italian and provincial lands (see above on et siiie 
testam^erUo p. 35). 

(6) Pactio is used indifferently with pactum, except in the old phrase 
pactum conuentum ; see D. ii. 14. Ulpian defines it as duorum plurium- 
ue in idem pladtum consensus, and proceeds to explain conuentio as the 
most general word applicable to every contact of persons out of which 
an obligation arises (ib. 11). Contractus is used mainly in opposition to 
ddictum, these beitig the two chief sources of obligation. Pactdy pactiones 
are used generally of bargains which are not made in the solemn form of 
stipulation, nor are denoted by such special names as emtio, uenditio, 
societagy depositum, &c. (ib. 11. §4; 17. §1), but are preparatory or 
.ancillary to 6ther contracts (see note on 1 23). In D. l. 17. 1 73. § 4 
{taken from the old jurist Q. Mucius Scaevola) we have a fiirther point of 
distinction nec paciscench nec legcTh dicendo nec stipulando quisquam alteri 
catbere potest. Lex is frequently used, both in lay writers (e.g. Plaut. Most. 
352 ; Trin. 1162, &c. ; Cic. AU. vi. 3. § 1 ; Verr. v. 70. § 180 ; Liv. xxxiil. 
30. § 1 ; cf. Pemice Laheo i. p. 474) and legal, of the terms of a contract or 
disposition of property, especially as imposed by the owner or superior 
party. So in mancipii lege dicere (Cic. Or. i. 39. § 178) ; ea lege mancipio 
dedit (Gai. i. 140) ; ea lege praedia locare (ib. iii. 145) ; gladiatores ea lege 
tradere (ib. 146) ; hanc legem uenditionis (D. xviii. 1. 1 22) ; ea; lege dona- 
tionis (D. xl. 2. 1 16. § 1 ; Cod. vin. 53. 1 9 ; 54. 1 2), and see D. vin. 4. 
1 13. pr. Originally the lex or leges were stated in the formal declaration 
{nuncupatio, Fest. p. 173) attending a mancipation, and would be dis- 
tinguished from the»previous bargain (pactio), which was thus carried into 
effect. After a time the covenants were made the subject of an attendant 
stipulation, the mancipation itself became more and more a form, and, 
as the coritents were reduced to writing, the oral declaration was probably 
often abridged or omitted. The contents, except in case of differenoe 
between them (cf. D. viii. 2. 1 35), might be referred to under the name 
either of pactum qt lex (cf. D. ii. 14. 1 7. § 5 ea enim pacta insurUy quae legem 
contrcu!tui dant). 
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(c) The creation of servitudes in connexion with the delivery of land is 
often spoken of e.g. Haec lex traditionis*^ stUlicidia tUi nunc sunt vt ita 
sint \ hoc significat impositam uicinis necessitatem stillicidiorum recipiendorum 
(D. VIII. 2. 1 17. § 3). Si quis duas aedes haheat et alteras tradc^, potest 
legem traditioni dicere, ut ud istae quae non traduntur senia^ sint his 
quas tradurvtur, uel contra ut traditae retentis aedihus seruiant (ib. 4. 1 6. pr.). 
Cum essent mihi et tibi fundi dvo communes Titianus et Seianus et in diui^ 
sione conuenisset, ut mihi TitianvSy tihi SeianuSy cederety inuicem partes 
eorum tradidimuSf et in tradendo dictum est ut alteriper cUterum aquam 
ducere liceret: recte esse seruitutem impositam ait, mcucim^ sipacto stipulatio 
suhdita sit (ib. 3. 1 33. pr.). See 1 32 below. It is however not improbable 
that in these passages Tribonian has substituted traditioy tradendo for 
manxdpcUiOy mancipando, At least in Vat. Fr. 47 Paulus says a usu- 
fruct could not be reserved in making a delivery of a non-mancipable 
thing, because delivery was not an action of the civil law (Elvers, p. 706 n.). 
And such a change from mancipare to tradej^e has actuallj been made 
in D. VII. 2. 1 3. § 1, as may be seen on referring to the original in Vat. Fr. 
80. A similar change would account for the generality of Gaius' statement, 
as given in D. ii. 14. 1 48 In tradUionibus rerum^ quodcumque pactum sit^ 
id ualere manifegtissimum est, 

(d) What then was the pactio and stipvlatio which were used (where 
in iure cessio was not applicable) to create a usufruct or other servitude 1 
We must distinguish two things : a bargain or stipulation to grant a 
servitude, and a bargain or stipulation actually granting it. It might 
easily occur that the precise limitations of the servitude required some 
investigation, but the general intention of the two parties could be at once 
expressed. This would be the subject oiB,pactum. If the parties or their 
representatives (sons or slaves) could meet, it might be confirmed by a 
stipulation. • But such a bargain or stipulation would be preparatory to the 
formal constitution of the servitude ; cf. D, viii. 4. 1 5. § 3 a where the 
obligation to grant a servitude is expressly distinguished from the imposi- 
tion and existence of a servitude ; xlv. 1. 1 136. § 1. Whether such a 
preparatory bargain or stipulation was made or not, the constituting act 
would apparently be a bargain, confirmed by a stipulation, in which the 
one party claimed and the other promised (according to the servitude 
in question) uti frui sihi (i.e. stipulaiori) licere, or ire agere sibi heredique 
licere (cf. D. xlv. 1. 1 38 esp. §§ 10 — 12), with the limit of time, if any, and 
specification of the thing or piece of ground to be enjoyed or the direotion 
of the road, or any other suitable limitations (D. viii. 1.14; 15; 16. §5; 
XLV. 1. 1 115. pr., &c.). Or the form might be neqite per te {Le, promissorem) 
neque per heredem tuum fieriy quominus mihi utifrui (or ire agere, &c.) rect^ 
liceat (D. XLV. 1. 1 49. §§ 1, 2 ; 1 75. § 7. pr.). The former of these forms 
is apparently the more sweeping in its terms, but practically meant no 
more than the latter : a man could promise only for himself and his heirs, 
&c., not for all the world (D. xlv. 1. 1 38. pr.). It was usual howeyer to 
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add another clause providing for the payment by the promiser (i.e. the 
grantor of the servitude) of a sum of money in case the stipulator (i.e. the 
grantee) wa§ disturbed in his enjoyment {si aduersm idfactum sit, ib. 1 71 ; 
1 137. § 7). What liability would thus be incurred by the promiser, would 
of course depend on the terms in which the condition of forfeiture was 
couched. In Theophil. Inst ii. 3. § 4 agreement, confirmatory stipulation, 
aud penal clause all appear in the form described. 

id efficefe] * effect the establishment of a usufnict \ 

§ 1. consistit] So the inferior mss. F has constitit; Steph. frvvloTaTai, 
The same mistake occurs in D. xix. 2. 1 2. pr. (Gaius), Locatio et conductio 
proarima est emptioniet uenditwni, iisdemque iuris regulis constitit (Justinian'8 
transcript of this, Inst. iii. 24. pr., has condstunt, and Gai. iii. § 142 has 
locatio et conductio similihus regulis cmistituuntur) \ xiii. 6. 1 1. § 2 m-. 
pvheres commodati actione non tenentur, quia nec constitit commodatum in 
pupilli persona sine tutoris auctoritate ; xxxviii. 1. 1 9. § 1. Con^titit may he 
right in D. viii. 3. 1 13. § 1 and XLiv. 7. 1 52. § 8 (but cf. § 10). Below § 3 
constitit is in F for constituitur. 

For the meaning, *has legal footing', or 'existence', *lies', 'is admissible', 
cf. D. VIII*. 2. 1 20. pr. seruitutes, qu^ae in superficie cmisistunt, possessiom retv- 
nentur; xxxii. 1 40. pr. cum in parte kereditatis Jideicommissum non con^ 
stiterit ; Gai. iii, § 131 in arcariis nominihus rei, non litterarum, obligatio 
consistit. In some passages the meaning is rather * consists ' e.g. D. i. 2. 
l 2. § 12 est proprium ius ciuile, quod sins scripto in sola prudentium 
interpretatione consistit; L. 17. 1 24 qtcatenus cuiv^ intersit, in facto, non in 
iure consistit. Compare vil. 5. 1 5. § 1 «i pecuniae sit ususfrv>ctus legatus uei 
aliarum rerum quae in ahusu conMstuvU (* aUow of consumption '). 

in fundo et aedibus] 4n a landed estate and a town house'. Fundus 
is any land {omne quicquid solo tenetwr, D. L. 16. 1 115) which is regarded 
as a whole, whether small or large, or hitherto part of a larger fundus. It 
has boundaries, a mere loctbs has ngt. See Ulpian in D. L. 16. 1 60. It 
may or may not be built on, and either whoUy or partly (ib. 1 211). 

aedes was the ordinary expression for a dwelling-house (D. xxx. 1 41. 
§ 8) in a town as distinguished from uilla *a country house', *homestead' 
(D. L. 16.1211). 

iumentis] *beasts of draught' (for iug^mervtum *a yoke beast') i.e. horses, 
asses, mules. Oxen are not properly comprehended under this term, but 
they are under pecus (D. xxi. 1. 1 38. §§ 4 — 6 ; xxxii. 1 65. § 5) or arm&nta 
*plough beasts' (D. l. 16. 1 89. pr. ; see below note on 1 68. § 2). Pecus 
(with stems pecud- and peco?'-) comprehended quadrupedes quae gregatim 
pascuTVtwr, viz. sheep, goats, oxen, horses, mules, asses and swine (D. ix. 2. 
1 2. § 2 ; XIX, 5. 1 14. § 3 ; xxxii. 1 65. § 4; Vat. Fr. 269: comp. Ulp. 
XIX. 1). 

ceteriSQLUe rebus] ^and other things', i.e. besides slaves and yoke-beasts. 
Slaves are included, according to the context, under person^ (Gai. i. 48, 
quaedam personae sui iwris sunt, quaedam alieno iuri stihiectae sunt) &c., or 
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under fes (Gai. ii. 260, potest quuque etiam res singvlas per fdeicwnmissum 
relinquerey Tielut fundumy hominem, uestem^ argentum, pecuniam). 

§ 2. in uniuersum] Used either extensively, of the whole nnmber of 
cases of ownership, i. e. ' generally ', * imiversally ' as Liv. ix. 26. § 8 non 
nominatim qui Capuae, sed in uniuersum qui usquam coissent coniurassentue 
aduersus rempuhlicam, quaeri senatus iussit; D. xliv. 4. 1 11. § 1 1?^ uni- 
uersum autem haec in ea re regvla sequenda est, ut dolus omnimodopuniatur: 
or intensively, of the whole character and life of an ownership, i. e. *entirely ' ; 
Gai. III. 103, quaesitum est, si quis sibi et ei, cuiu>s iuri subiectus non est, dari 
stipuletur^ in quantum ualeat stipulatio : nostri praeceptores putant . in 
uniuersum udlere (for the whole amount) ; Tac. Oerm. 5 terra etsi ali- 
quanto specie differt, in uniuersum tamen aut sUuis horrida aut paZudibus 
foeda (' as a whole ', * speaking generally '). 

proprietates] Froprietas *ownership*, *property', is opposed sometimes 
to possessio, e.g. D. iv. 3. 1 33 ; L. 16. 1 115 ; frequently, as here, to usufruct, 
e.g. Gai. ii. 30. 

semper abscedente u. f.] 'in consequence of the perpetual withdrawal 
of the use and enjoyment ', cf. 1 56. Abscedere is the opposite of accedere: 
the former denotes the loss of what belongs to a thing ; the latter the 
addition to it from without of what did not belong to it. The ownership, 
'when another has the usufruct, is often called nuda proprietas, cf. 1 72. 

jdacuit] *it has been determined', i.e. by legal authority, without 
implying by what authority. Placere is the regular word in a decree of the 
senate, e.g. Cic. PhiL 3. § 39 ; 5. § 33, &c. ; so of a judicial decree, postea 
sententia dicta est, et placuit id,.,ei deberi (D. xxxi. 1 88. pr.) ; 6f lawyers' 
opinions, sed quod de sponsore diximus non constat ; nam diuersae scholae 
auctoribus placxdt, nihU ad nouationem proflcere sponsoris adiectionem atU 
detractionem (Gai. in. 178) ; ib. ii. 154, 178, &c. ; of a decision of the 
emperor (D. xxxL 1 66. pr.) ; of a private agreement (D. xx. 1. 1 1. § 3). . 

certis modis extingui] See tit]^ 4 of this book, and Just. n. 4. § 3. 
The modes by which a usufruct perishes are : 

(1) Death of the usufruotuary (D. vii. 4. 1 3. § 3), or, if a community 
be the usufructuary, either its extinction (ib. 1 21) or expiration of 100 
years (vii. 1. 1 56), whichever event happen first. 

(2) Capitis deminutio of the usufructuary (D. vii. 4. 1 1) coufined by 
Justinian to capitis deminutio m>axima and media, i.e. to loss of freedom or 
citizenship. (Cod. in. 33. 1 16. § 2.) See note on 1 25. § 2. 

• (3) Distinctipn, or total permanent ohange, of the object of the usufruct 
(L. 1 5. § 2—1 12). 

(4) Non-use [see below, 1 5 (where see note, p. 44) ; 1 71]. 

(5) Confusion or consolidation with the ownership, i.e. if the owner 
acquire the usufruct (e.g. by siurender from the usufructuary Gai. ii. 30), 
or if the usufructuary acquire the ownership (D. vii. 4. 11 36, 17). 

Of course a usufruct, like any other right or privilege, if granted only 
for a time, or till a specified event, or by a person who has only a similarly 
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limited right to grant, comes to an end on the arrival of the time or event 
in question. Paulus {Smt. iii. 6. § 28 sqq.) applies the term amittitur usus- 
fruGtuB to Nos. 2 — 5, and finitur uausfr, to death and expiration by lapse 
of time. 

eztinsnu ©t ad propr. reuerti] The two expressions are strictly speak- 
ing inconsistent. The former is really the most exact. The usiifruct held 
by the usufructuary is a right of enjoyment attached to his person. On his 
death or loss either of freedom or of citizenship, or on failing to use, this 
right is extinguished and is nowhere at all. The owner of the land does 
not receive back the usufruct, but is no longer hindered in the exercise of 
his fiill rights as owner by another having a right to use and enjoy his 
land. So D. xxiii. 3. 1 78. pr. cum in fundo mariti habens mvlier usum- 
fructum dotis causa eum maYito dedit, quamuis ah ea umsfructm dec^erit, 
maritus tamen non usumfructum hahet, aed mofundo quasi dominus utitur, 
c<msecutus per dotem plenam fundi proprietatem, non separatam usufructu, 
(cf. Bocking Pand, § 134, Bd. ii. pp. 10, 11). The return of the absent 
usufruct to the ownership is however a practical way of putting the matter, 
and is frequent, cf. D. vi. 1. 1 33 ; xliil 16. 1 10. 

§ 3. et constituitur] So the inferior mss. : F and the first hand of a 
Leipsic ms. have constitit; Steph. supports our reading : otoYtcrt rpoirois kcu 
tTvviaTarai jcai «rjScmrrai o ovtro^l^povKTOSf toIs avTols Koi ovaos avviaraTai 
T€ Kal o-jScmn-ctt. Cf. also Just. II. 5. pr. : and below, 1 6. The perfect 
constitity followed by the present finitur, does not seem suitable. Consistit 
would be a possible correction. 

nudus usus] i.e. use without produce. See 7. 1 1 (Gai.) constituitur 
etiam nvdvs ust^, id est, sine fructu : qui et ipse isdem modis constitui solet 
guibus et ususfructus ; ib. 1 14. § 1 ususfructus an fructus legetury nihit 
interest: namfructui et v^us inest, usuifructus deest: etfructus quidem sine 
rnu esse nonpotest, usus sine fructu potest. 

The lawyers had some difficulty in defining what the use without the 
fructus consisted of. The result of their discussions was that the (bare) 
use of a house was held to be the right of dwelling there with a person^s 
family and dependents : the use of a country estate {fundus) carried besides 
this the right of consumption for daily use of the ordinary products, such 
as vegetables, fruit, flowers, wood, hay and perhaps also wine and oil ; the 
use of cattle carried only the dung, though some thought a little milk was 
included : the use of a slave carried hisservices for the user and his family. 
But in no case could the user of a house, unless he resided in it also, grant 
or let to others the use. And in the case of a country estate the use must 
not interfere with the regular operations of the farmer. See title 8, and the 
abridged account, not in all respects consistent with it, in Just. ii. 5. 

1 4. in multis Casibus] Just as we say *in many cases'. Cf, D. i. 
1 37, inspuyiendum est quo iure ciuitas retro in eiusmodi coMbus usafuisset, 
and below, 1 33. § 1 ; 1 64. 

pars dominii est et ezstat] Ms part of the ownership and appears 



42 Is usufruct part of ownership? 1 4. 

separately^ The position of a iisufnictuary in comparison with the 
owner^s position is peculiar, and naturally gave rise to difTerent modes 
of expression according to the circumstances. A usufructuary had the 
exclusive possession (physically) of the thing and the exclusive right to 
take and consume its produce. These were rights of ownership exerciseable 
by him or his nominees, and the owner could no longer exercise them. 
Hence the grant of a usufruct might be considered as the severance from 
the ownership of those rights, and thus we get such expressions as deducto 
u8ufructo proprietas legari potest (cf, 1 6. § 2, &c.), and ususfructus amisstis 
ad proprietatem recurrit (Paul. Sent. iii. 6. § 28). In some lights therefore 
a usufruct (a) may be called a part of the ownership (as here and cf. 
D. XXXI. 1 76. § 2 (Papin.) fructtts portionis instar optinet) : and (h) in 
some matters is treated as such ; e.g. a bargain not to sue for an estate was 
a good plea to an action on the same title for the usufruct (D. ii. 14. 1 27. 
§ 8) ; a stipulation for an estate included the usufruct of the estate (stmilts 
est ei qui totum, deinde partem stipidatur, xlv. l. 1 58); one bound.to 
make over an estate could give a surety bound only for the usufruct 
(xLVi. 1. 1 70. § 2) ; a bequest of an estate could be diminished by the 
usufruct being withdrawn (xxxiii. 4. 1 2. § 1) ; in all which cases the analogy 
of a part, not of a servitude, is foUowed : and (c) the usufructuary was some- 
times included under the term dominus (xlil 5. 1 8. pr.). On the other 
hand a usufructuary was in other respects very different from an owner : 
he had not the legal possession ; he had no power of consuming the 
substance, nor of creating servitudes, nor of ahenatiug his right, nor even 
of transmitting it to his heir. The owner had all these rights, as well as 
those exerciseable by the fructuary, inherent in his ownership, and only 
partially and temporarily dormant in oonsequence of the grant made to a 
stranger of the use and produce. And therefore in many respects usu- 
fruct was not part of the ownership. Thus (a) 1 33 (Papin.) usumfructum in 
quihusdam casibus non partis effectum optinere conv£nit ; xxxi. 1 66. § 6 
(Papin.) us^sfructus in iure^ non in parte, consistit ; l. 16. 1 25. pr. (Paul.) 
recte didmtis eumfundum totum nostrum esse, etiam cum v^susfructus alienus 
estf quia ususfructus non dominii pars sed seruitus (seruitutis F,) sit, ut uia 
et iter; necfalso did totum meum esse, cuius Twnpotest uUa pars did alterius 
esse ; and (h) a formal release of the usufruct by one to whom the estate 
itself was due was invalid, because the usufruct was not a part (D. xlvi. 4. 
1 13. § 2) ; and (c) the usufructuary was constantly opposed to the dominus, 
and sometimes expressly excluded from the name (xxix. 5. 1 1. § 2 ; XLVii. 
2. 1 43. § 12). Gaius states and does not decide the question whether 
musfructus pars rei sit an proprium quiddam (D. XLVi. 1. 1 70. § 2). See 
Cujac. in lib. xvii. Quaest. Papin. ad 1 33. h. t. usumfructum; Bocking 
Pand. § 134. n. 24 (vol. ii. p. 10) ; Windscheid Pand. § 200. 

exstat] This word has occasioned much trouble. Brisson, Dirksen, 
Heumann and the German translator all take it aa equivalent to constat. 
Cujac. refers to D. vii. 2. § 3 as giving the same context with constat: 
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po9se enim tcmmfructum eao die legari et in diem comtat, Fuchs {Krit Stttd, 
p. 21) proposes to substitute constat in the text. Steph. also seems to have 
taken it so. cTri ndXXSv 6 ovaovf^povKTOs fi€fjos bcoTvoTeias yvwpi^erat, 
Kat TOVTO €VT€vS€V SeiKVVTai T€ Kol 8rj\ovTai, ort, ^(nr€p ij deoTToreta icai irovpias 
(pvire) #coi viro ^ficpav SvvaTai dlboa-Bai, tov avTov Tponov koI 6 ovtrovifipovKTOs 
bvvaTai Kai irovpcos Koi aTTo (f>av€pas tjfiefms avviaTaa^Bat (though it is possible 
that yvmpiCcTai *is recognised as separate' may be meant for exatat). 
But there is no other instance of ea!8tat=constat *it is certain', and the 
construction after comtat is an accusative with infinitive (e.g. D. ix. 4. 1 21. 
§ 1 ; XXIV. 3. 1 24. pr. § 5 ; xxvi. 5. l^ ; 7. 1 9. § 8 ; XLi. 3. 1 44. § 1) not 
qvjod, It would be grammatical, but would involve an unusual sense of 
ejcstat, if we translated : * it lis a striking fact, that it can be given either 
immediately or from a future time'. I think the ordinary meaning of 
ea^stat may be given to it here : * is to the fore ', is to be found, * is not 
merged and undiscoverable ' ; cf. D, xlii. 6. 1 1. § 12 scimdum est, post- 
eaquam hona hereditaria bonis keredis mixta sunt, non posse impetrari 
separationem : confusis enim honis et unitis separatio impetrari non poterit, 
Quid ergo si praedia extevU, uel mxmcipia uel pecora uel aliud quod separari 
potest? hicutique impetrari poterit separatio, xiii. 7. 1 22. § 2, a prctedone 
fructus et uindicari extantes possunt et consumpti condici; and below 9. 
11; IX. 4. 1 21. § 5. Or it may mean *comes to the fore', *comes to be', 
e.g. XII. 6. 1 18 si ea condidone dehetur, quae omnimodo exstatura est ; 
XXXIII. 4. 1 11 ; XXXV. 2. 1 48 cum emptor u^nditori keres exstitit. 

The main difficulty in this way of taking the passage lies in the 
insufficiency of the reason appended by Paulus {quod uel, &c.). But I 
assume that the passage of Paulus has been altered (see next note), and 
that we have only part of his reasoning. It would improve the text if est 
et were struck out as a misreading of e^vstat. 

uel praesens uel ex die dari potest] ' It can be given so as to take 
effect either immediately or from a future day.' In the Vatican fragments 
(§ 48 — 50) we have extracts from Paulus' Manualia, where he says that 
a usufruct from a future day could be estabhshed by bequest (see infr. 
1 54 ; 1 72) but that whether it could be established by surrender in court 
or mancipation or adjudication was very doubtful. Probably Tribonian 
haa altered our passage, which naturally would have contained some such 
doubts. (So also Huschke on Vat. Fr. 1. c.) 

1 5. A usufruct is divisible, and this is shewn in five instances. It may 
be created in part ; may be lost in part ; may be reduoed by the oj^era- 
tion of the lex Falcidia, which assigned the heir a fourth part ; the obUga^ 
tion to grant it devolves upon the heirs of the promiser according to 
their respective shares in the promiser^s inheritance; and a part-owner 
of an estate is liable to the usufructuary only in proportion to his ahara 
in the estate. Cf, Cujac. ad loc. (iv. p. 760). 

et] The first et belongs to constitui and corresponds to the seoond et 
which belongs to amitti. 
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ab initio] *originally', *at the creation of the usufruct', as opposed to 
any subsequent modiftcation. So D. xvi. 3. 1 24 (Papin.) ; xxxv. 2. 1 51 ; 
1 73. § 5; &c. Cf. infr. 1. 26. In D. XLix. 1. 1 19, it means 'anew' ; in D. 
XXVIII. 6. 1 43. § 2 ; xxxv. 2. 1 1. § 8, * at the commencement' of the words 
of institution or bequest. Gaius often has etatim ab initio in our sense 
II. 123 ; 148; iv. 172 ; 173, and D. xxxv. 2. 1 76. § 1 ; 1 78, &c. 

pro parte indiuisa uel diuisa] ' in undivided or in divided parts of a 
thing', or, as it is sometimes said *in ideal or material parts' ; i.e. a 
usufruct may be divided between several persons ; e. g. A to have ^, B to 
have J ; C to have J ; or A may have the (whole) usufruct in that part 
of an estate which lies on the right bank of th6 river ; B the (whole) 
usufruct on the part lying on the left bank. The same contrast of differ- 
ent modes of division is referred to in D. vii. 4. 1 25, placet uel certae 
partis uel pro indiuiso ummfructum non utendo omitti; xxxi. 1 66. 
§ 2 plures in uno fundo dominium iuris intellectu, non diuisione 
corporis optinent ; XLV. 3. 1 5. pr. seruus communis sic omnivm est non 
quasi sin(/ulorum totus, sed pro partibus utique indiuisis, ut intellectii 
magis partes habeant quam corpore; L. 16. 1 25. § 1 Q, Muciu^s ait 
partis appellation^ rem pro indiuiso significari: nam quod pro diuiso 
nostrum sit, id non partem sed totum esse : Seruius no7i ineleganter partis 
appellatione utrumque significari; xiii. 6. 1 5 fin. For examples of 
divided usufruct see 1 49 ; 2. 1 1 ; 14, &c. A real servitude was not 
itself divisible, though there might be a servitude to or in a definite part 
of an estate : Per partes seruitus imponi non potest, sed nec adquiri. 
Plane si diuisit fundum regionibus, et sic partem tradidit pro diuisoy 
potest alterutri seruitutem imponere, quia non est pars fundi sed fundus 
(D. VIII. 4. 1 6. § 1 ; cf. 3. 1 32 ; 1.16; 1 17). The contrast between usu- 
fruct and other servitudes is seen in the case of a formal release {a<icepti- 
latio) of part of the one and of the other. The release of part of a 
usufruct was valid ; of part of a right of road was null (D. xlvl 4. 1 13. § 1, 
cf. XXXV. 2. 1 80. § 1 ; 1 81); A use could not be divided, nam frui 
quidem per parte possumus, uti pro parte non possumvs (D. vii. 8. 
1 19). 

legitimo tempore amitti] *to be lost in (i.e. by non-use for) the 
statutable period', e.g. by not taking his share of the fruits, or by not 
taking the fruits from his part of the estate. Paul. S&iit. iii. 6. § 30 non 
utendo amittitur ususfructus, si possessione fundi biennio fructuarius non 
utatur, uel rei mobilis anno. These short periods were enlarged by 
Justinian, and the distinction between moveables and immoveables 
abolished, the same period being required to give a plea of prescription 
against a claim of usufruct, as was required to give a plea against a 
claim of ownership (Cod. iii. 33. 1 16. § 1). This period was ten years 
inter praesentes, i. e. if claimant and possessor were domiciled in the same 
province ; twenty years inter absentes, i.e. if they were domiciled in 
different provinces (Cod. iii. 34. 1 13 ; vii. 33. 1 12). In the case of absence 
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for part of the ten years, the number of years of absence had to be added 
to the ten years; i.e. if a man was domiciled in the same province for 
only six years, the period required would be 10 + (10 -6), i.e. 14 years 
(Justin. Nov. 119. § 8). The three years' period prescribed for acquiring 
the ownership of moveables (Cod. viL 31. § 2) did not apply to the loss 
of servitudes ; cf. Unterholzner Verjdhrungslehre^ § 223. 

similiter] i.e. pro parte tndiuisa vsl diuisa. So also eadeni ra- 
tione. 

per legem Falcidiam] The lex Falcidia was proposed by Pub. 
Falcidius trib. pl. 714 A.U.C. (Dion Cass. xlviil 33). It was intended 
to prevent the property of an inheritance being so given away in legacies 
that the heir would be unwilling to enter. It declared that every Boman 
citizen might give what legacies he willedand to whom he willed, but with 
this proviso, that at least a fourth of the whole of this inheritance should be 
taken by the heirs imder the will (Gai. IL 227 ; D. xxxv. 2. 1 1). The 
vaJue of the estate was taken as it stood at the time of the death. Any 
accretions or losses between that time and the time of entry were not 
reckoned; they were an additional benefit or burden to the heir only 
(1. 30 ; 1 73). If the total amount of the legacies exceeded in value 
three-fourths of the inheritance, all legatees had to abate proportionally. 
The heir could make the abatement on paying the legacy, or, if there 
was uncertainty whether any, and if so what, abatement would be re- 
quired, he could pay the legacies in fuU, taking security for repayment 
of the excess (3. 1 1. pr.). Anything the heir received otherwise than as 
heir was not regarded in computing the fourth. Thus a legacy under 
the will to the heir, or anything paid him by a legatee as the condition 
of his being entitled to the legacy, or by a slave as the condition of 
obtaining his freedom, was not reckoned in the heir's fourth (1 76 ; 1 91). 
If there were several heirs, the legacies charged on each heir^s share 
had to be reduced so as to leave him a fourth at least, (not of the 
inheritance but) of his share of the inheritance : and an heir who was 
not charged with any legacies did not have his share diminished in con- 
sequence of otheV heirs being overcharged (i 77). The value of the 
iuheritance was usually estimated by an arbiter (3. 1 1. § 6)'; moderate 
funeral expenses, all debts, and the value of all slavcs manumitted by 
the will, were deducted from the value of the inheritance before the 
fourth was calculated (2. 1 1. § 19 ; Inst. ii. 22. § 3). The provisions of 
the lex Falcidia were extended to trusts by the Sc. Pegasianum (Gai. ii. 
254), and to trusts on an intestacy by Antoninus Pius (1 18, pr.) ; and 
was applied in practice to gifts in view of death (mortis causa doruUioneSy 
XXXIX. 6. 1 27). 

If a usufruct of some property was bequeathed and in consequence 
of the lex Falcidia an abatement had to take place, a fourth of the 
usufruct was retained by the heir (D. xxxv. 2. 1 1. § 9). But in order to 
ascertain the total value of the legacies a vaUiation had to be made. A 
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scale shewing, according to the age 6f the usufructuary, a certain number 
of years' purchase was given by Ulpian ; a somewhat different scale was 
stated by Macer to be in use (ib. 1 68 ; see below note on 1 29), and 
apparently the abatement required by the lex Falcidia was sometimes 
made by the heir receiving from the legatee a fourth of the value so 
estimated (cf. ib. 1 1. § 9 ; 1 80. § 1 ; 1 81). See below, note on sociis p. 47. 

reo promittendi] Qui stipidatur, reus stipulandi dicitur ; qui pro- 
mittit, reus promittendi hdbetur (D. XLV. 2. 1 1). The older form had the 
ablative {reus stipulaoido), Festus, p. 273, has Retts nunc dicitur qui 
causam dicit, et item qui quid promisit spoponditue ac dehet ; at OaUus 
Aeliu^, lihro ii. significationum tterborum quae ad itis pertineiit, ait, reus 
est qui cum altero litem contestatam habet, siue is egit siue cum eo actum est. 
Reus stiptdando est idem . qui stipulator dicitur, quippe su/> nomine ah altero 
quid stipulatv^ est: non is qui alteri adstipvlatus est. Reus promittendo 
est, qui sux) nomine cdteri quid promisit, (non) qui pro altero quid promisit. 
Festus adds, though the 'precise words are not certain, that in the second 
of the XII. tables {si quid horum fuit uitium, iudici arhitrozie reoue eo dies 
diffeUsus esto) the word is used both of plaintiff and defendant. It does 
not seem necessary there to refer it to more than the defendant, though 
practice may have extended the application of the law. Cicero says, 
Orat. 11. 43. § 183, reos appello non eos modo qui arquuntur, sed omnis 
quorum de re disceptatur: sic enim olim loqnehaifvtur : and § 321, reos 
appdlo quorum res est. As a matter of fact, however, except in the plirases 
reits stipulandi and reus satis accipiendi (D. XLVi. 3. 1 34. § 8) the word 
always means the person charged or liable either for a criminal offence 
(so commonly in lay writers), or for a civil obligation, e.g. for a dowry 
(D. xxiiL 3. 1 5. § 7 ; XXIV. 3. 1 22. § 2), for money borrowed (xvl 1. 1 17. 
§ 2) ; or for a religious obligation, as a vow (Verg. Aen. v. 237, cf. Cic. Ijegg. 
11. 16. § 41) ; or metaphorically, e.g.fortunae (Liv. vi. 24. § 8) ; suae quis- 
que partis ttUandae (Liv. xxv. 30. § 5) ; desidiae (Martial X. 7. 2), &c. 
In law the retts was the principal debtor, as distinguished from those col- 
laterally concemed (cf. D. xlv. 2. 1 6. § 3 ; xiii. 7. 1 9. § 3, &c.). The ap- 
plication of the term to siipulatores was probably due to the convenience 
of lawyers, who wanted a brief term to distinguish a stipvlator from an" 
adstipulator (cf. Festus above ; Gai. ii. 110 sqq.), rather than to any 
lingering sense of the term being equally applicable (if indeed it ever wa?) 
to both parties to an obligation, 

USU8 fr. obligatio diuiditur] ' the obligation of allowing the usufruct 
is divided \ The case is taken of a person who had granted a usufruct by 
stipulation and had died : his heirs are bound to allow the grantee to have 
the usufruct : and a usufruct being divisible, each heir is bound to allow it 
80 far as his share of the inheritance goes. The principle is the same, 
whatever be the thing in which the usufruct was granted, whether it 
was the whole estate of the deceased, or ail undivided part of it, or a 
specific farm or slave or article, &c. If the obligation were not thrown 
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upon several persons by inheritanoe, but assumed by their own promise, 
eachwould be liable for the whole, unless the contrary were expressed 
(D. XLV. 2.12; 13. § 1). 

In the case of non-divisible servitudes each heir is bound for the whole. 
JSa, quae in partes diuidi non posmnt, solida a singvXis heredihus debentur 
(D. L. 17. 1 192: cf. x. 2. 1 25. § 10; xxxv. 2. 1 80. § 1). 

si ez commnni praedio debeatnr] 4f the usufruct be due from an 
estate (i. e. if the usufruct is the usufruct of an estate), held in common by 
several persons '. 

sociis] * part-proprietors \ Socius is used sometimes in a wider sense, 
as here, of persons who hold property in common without any intention 
of forming a partnership in it, e. g. as heirs or legatees or donees in com- 
mon : and sometimes in a narrower sense of those who intend to hold it 
on joint account (D. xvii. 2. 11 31 — 37 ; x. 3. 1 2). In either case the action 
of one does not make the others liable to third parties, though they may be 
liable to contribution inter se. If an action be brought agaiust one to 
enforce the usufruct, judgment against him affects only his share of the 
property. 

A usufruct may be divided in several ways, either (1) by dividing the 
land into districts according to the shares {ut regionibus eis utifrui {iudex) 
permittat) ; or (2) by letting the land either to one of the usufructuaries or 
to a third party, and dividing the rent : or (3) if the thing concerned be a 
moveable, by arranging for a deposit of it with the usufructuaries in turns 
(D. X. 3. 1 7. § 10). 

restitutio] Eestituere, restittUio are constantly used in law language, 
not only of restoration to a claimant of what he had before, but of giving 
iip to him what he had a right to have. The fact of his claim being 
approved by the law shews that he is out of what is due to him, and 
restoration or replacement become therefore suitable expressions. Besti- 
tuere is uidetur, qui id restituit, quod hahvturus esset actor si controuersia ei 
facta non esset (D. l. 16. 1 75 ; cf. 1 22; 1 35; 1 73; 1 81; 1 246; VL 1. 
1 13; 1 17; 1 20, &c. ; Cic. Caecin. 8 § 23). So it is even used of the duty 
of a vendor (D. xix. 1. 1 13. § 18) ; of a purchaser (Cod. iv. 49. 1 8. § 1) ; of 
• one who has received damages for the corruption of his slave (D. xi. 3. 1 14. 
§ 9); of an agent (xvn. 1. 1 8. §§ 9, 10); Savigny, System. § 222; Bd. v. 
p* 129. It is regularly used of an heir or legatee delivering property 
under a trust to the intended holder (infr. 1 60; Gai. IL 248 sqq. ; D. 
xxxiiL 2. 1 29, &c.) ; and of restoration of rights of minors, absentees, and 
others, quasi-legally but unjustly lost — restitutio in integrum (D. iv. 1 — 6 ; 
XLIL 8). Similarly of Metellus' action on suQceeding Verres in Sicily ( Verr. 
II. 26). In a more literal sense it is used of restoring roads, buildings, &c. 
(D. XLin. 8. 1 2. § 43; 12. 1 1. § 19; vn. 4. 1 10. § 7, &c.). 

1 6. pr. nt ecce] *as for instance'. So Gai. l 193; D. iv. 5. 1 7. pr. ; 
XIV. 1. 1 1. § 12, &c. Originally no doubt Gaius mentioned here the mode 
of creating a usufruct by surrender in court (Gai. ii. 30). 



48 Deducto umjructti. Familia. 1 6. pr. — § 1 

sed et proprietas] A second way of creating a usiifruct, and the 
reverse of the first. There the usufnict is bequeathed, and the bare owner- 
ship remains in the inheritance : here the bare ownership is bequeathed, 
and the usufruct remaius. 

deducto nsti fnictn] ' withdrawing ' or * reserving the . usufruct \ Vat. 
Fr. 47 (Paulus) Per mancipationem deduci ususfructus potest, non etiam 
transferri, Per *do lego'' legatum et per in iure cessionem et deduci et dari 
potest. 48 In re nec mancipiper traditionem deduci usmfructm non potest, 
nec in homine, siperegrino tradatur: ciuili enim actione constity,i potest^ non 
traditione quae iuris gentium est, Cf. Gai. ii. 33, and 1 32 below ; and the 
note on 1 3 6^ sine testamento (p. 35). 

It was essential that the reservation of the usufruct should be ex- 
pressed, if the bare ownership was intended to be bequeathed. A legacy of 
a fundus to one and of the usufruct of the fundus to another made the two 
hold the usufruct jointly (D. xxxiii. 2. 1 19). But this was not the effect 
of a similar adjudication in a suit familiae erciscundae (x. 2. 1 16. § 1), 
evidently because the intention of the judge in such a case was to put an 
end to the joint holding (so also Donell. lur, Civ. x. 6. 5). 

§ 1. adhtic] * moreover '. So Gai. iii. 102 (where adhuc is evidently 
parallel to itemy praeterea, rursum) ; 150 ; 180 (parallel to praeterea, &c.). 

iudicio faHL erc.] This proceeding is usually called iudiciumy only 
occasionally (and improperly ?) actio (D. x. 1. 1 1 ; 12. pr. ; Cod. iii. 36. 1 2). 
The reason is apparently given in D. x. 2. 1 2. § 3 In famUiae erciscundae 
iudicio unu^quisqus heredum et rei et actoris partes sustinet. 

familiae] (a) Familia is a body oifamuLi, and this according to Festus 
is from an Oscan word /ame^ meaning * slave \ The *family ' of an ancient 
Eoman consisted of his wife, children and slaves, who were all in sua 
potestate, i.e. under his control and at his disposal. In the course of time 
this original meaning split as it were into two parts, and thus the ordinary 
meanings of the word in classical writers are (1) the family or group of 
persons sprung from one stock and bearing the same name (e.g. Cic. Jfur. 
7. § 15 sun>t amplae et honestae familiae plebeiae; Tac. H. i. 16 suh Tiherio 
et Oaio et Claudio unius familia^ qu^ hereditas fuimus; and see Ulpian's 
definition D. L. 16. 1 195. § 2 communi iure familiam dicimtis omnium 
adgnatorum : n/x>m et si patre familias mortuo singtdi singtdas familias 
hahent, tamen omn^, qui svh unius potestate fuerunt, recte eiusdem famUiae 
appellahuntur, qui ex eadem doTno et gente proditi sunt) : and (2) a body of 
slaves (e.g. Cic. Caecin. 19. § 35 where commenting on the edict unde hi 
autfamilia aut procurator tuus he says non duhivm est quin famUiam tw- 
telligamus quae constet ex seruis plurihus, quin unus homo 'famiiia non sit ; 
Varr. B, R.i. 18. § 1 de familia: CaJto dicit haec mancipia xiii hahenda; 
Ulp. XLiii. 16. 1 1. § 16 sqq. The famUia puhlicanorum included all servants, 
whether slave or free, D. xxxix. 4. 1 1. § 5). But the earlier meaning of a 
whole * household ' is seen in the words pater familias, mater familias, 
filius famUias, and in old formulae. The word occurs several times in 
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quotations from the xii. tables. Putting the most important together we^ 

have Faterfamilias uti mper famUia pecuniav/e (i.e. persons or cattle) ma 

legauerit^ ita ius esto (Cornif. i. 13 : Ulpian xi. 14 gives uti legassit mper. 

pecunia tutelaue mae rei, ita iua esto). Si intestato moritury cui sutis heres 

nec escit, adgnatus^proximus familiam habeto. Si adgnaius nec escit, gentUes 

familiam hahento (Bruns p. 23, ed. 4 ; Scholl Duod. tah. reU. p. 127 sqq.)^ 

Tho Lex Ualeria Horatia had qui trihunis plehis, aedUihus, iudicU)uSj 

decemuiris nocuisset, eius caput loui sacrum esset, famUia ad aedem 

Cereris v>enum iret (Liv. iii. 55. § 7). So also Liv. xlv. 40, § 7 e fUiis 

quos solos nominis sacrorum famUiaeque heredes retintierat domi, probably 

from an old formula (Pernice Labeo i. p. 325). The power of disposition 

over the household was exercised by means of a mancipation (Gai. i. 117, 

118), and this was used in one of the early forms of will ; Gai. ii. 103, 104 

olim familiae emptor, id est, qui a testatore famUiam accipiehat mancipio, 

heredis locum optinehat, et oh id ei mandahat testator, quid cuique post mor- 

tem suam dari v^llet: nunc uero aliv>s heres testamento instituitur, a quo 

etiam legata relinquuntur, alius dicis gratia (*for form's sake') propter ueteris 

iuris imitationem familiae emptor adhihetur. £aqt^ res ita agiJtur : qui 

fadt (testamentum), adhihitis sicut in ceteris mancipatumUms v testUms civdbus 

RomAinis ptiheribus et libripende, postquam tabulas testam^enti scripserit, 

m^ancipat alicui dicis gratia famUiam suam : in qv/i re his uerbis famUiae 

emptor utitur, ^famUia pecuniaqv^ tua endo ma/ndatela tua custodelaque 

mea (so Mommsen), quo tu iure testamentum facere possis secundum legem 

pvhlicam, hoc aere \ et ut quidam adiciunt, * aeneaque libra, esto mihi empta^: 

deinde aere percutit libram, idqvs aes dat testatori uelv>t pretii loco, &c. Cf, 

XJlpian XX. §§ 2 — 9. Gaius also speaks of u&ndere famUiam (il 109), /amt- 

liam uenire (ii. 116, 119). The household included not merely the persona 

bub also the family stock of property, and eventually was used for the 

property (i.e. slaves and things), exclusive of the free persons. In D. 

XXXVI. 1. 1 15. § 7 — 1 17. pr. the following expressions are given as all 

denoting in a testamentary disposition the whole of a person^s estate, 

hereditas, bona,familia, pecunia, uniuersa res msa, omnia mea, patrimo^ 

nium, factUtates, quidquid haheo, census ^netis, fortunae meae, substantia mea, 

pecvlium meum, successio. In the Bantine inscription (Bruns p. 51) and 

Cato ap. OeU. vi. (vii.) 3. § 37 minv^ dimidium famUiae mvlta esto, it 

means *property'. On the word generally see Ulpian in D. L. 16. 1 195. 

{b) In the ivdicivmfam. erc, at least as we know it, the ^household' 
was only the property {res famUiaris). It was a proceeding for dividing 
among coheirs (whether by will or intestacy), or others heredum loco (D. x. 
2. 1 2. pr. ; 1 24. § 1), all the res hereditariae, that is, the slaves, land or 
moveables belonging to the inheritance. Moneys due to or from the 
deceased were ipsofacto divided among the heirs in their respective shares, 
and hence (by the xii. tables) did not come properly into the proceeding 
(1 2. § 5 — 1 4 ; Cod. ii. 3, 1 6 ; iii. 36. 1 6), though arrangements were some- 
times made or confirmed respecting them (ib.). But it was the duty of 
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the judge to make A complete division (D. x. 2. 1 24. § 20) and to settle ail 
claimd that the heirs knight have against one another for legacies or 
dotn^es, or for expenses or liabilities inourred, or for profits accrued in 
respect of the inherittoce or of anything belonging to it (D. x. 2 jcwwwm). 
He might divide the property in physical parts, or sell it and divide the 
prooeeds (1 22. §§ 1, 2); he might distribute the several things among the 
heirs and direct one to pay to the other the excess value (1 52. § 2) ; or 
impose a servitude in favour of one on property assigned to another (1 22. 
§ 3 ; X. d. 1 18). Such a servitude might be a usufruct, which is the case 
named in our tezt. If the testator had bequeathed some land and reserved 
the usufruct to his heirs, or if he had bequeathed a usufruct to a slave 
belonging to the inheritance, the judge might, if the heirs wished not to 
hold the usufruct in common, assign it to one absolutely or for a time or 
itt alternate ye&ift (1 16. pr. § 2). The judge is often called arbiter (1 30; 
1 81 ; 1 43; 1 47, &c. ; Paul. Seni, i. 18. § 1 ; Cic. Caecin. 7. § 19). 

etcilMsimdae] This word, like some others in Latin, was written and 
probably pronounced variouBly, with and without the asjrirate. The oldest 
authority the X«a? RtcMa (A.tj.c. 705 — 712) has de familia erceiscunda 
deiuidunda iudicium {C. I. L. 1. 205, 55 ; Bruns, p. 95). The MSS. of 
Cicoro (Or. 1. 56. § 237 ; Caecin. 7. § 19) mainly support herciscundoB. 
Gaius (ti. 219; iv. 42) omits h, In D. x. 2, the first writer of the Flo- 
rentine MS. generally omits A, which the corrector generally restores ; thd 
early Neapolitan palimpsest always omits k, Festus p. 82 and Servius 
{Aevt, Vili. 642) write erctum. The origin of the word is obscure. The 
addition of deiuidurvda in Rubrius* law has led Corssen {Beitt. Ital, Spr. 
p. 113sq.) to assign to the Word a difier^t meaning from 'dividing' and he 
guggests *marking off', and conuects the root with that of hmuB and 
fschon. Puntschart {CivUredU p. 167) connects it with tlpynv and takes it 
as originally *inclose', then *mark off*, *divide'. Gaius however (ii. 219) 
expressly interprets erci^cunda as diuidunda, and Eubrius may well have 
meant the same by the addition. In Cic. Or. i. 56. § 237 qui qtdbus uerbis 
hahaum cieri ^dpt^rt^ TV^scit^ idem herciscwndae famUiae causam agere non 
patest ^who knowiii not in what words a summons to divide should be made 
&c.' herctuni is i^pine. Festus p. 82 erctum citumqivBf Gell. I. 9 ercto ncn 
dto are not eadily explicable in the absence of the context. I suspect a 
mistake. 

communi diuidtUtido] i. e. more fully in communi diuidundo iudicio, ^in 
a judicial proceeding for the division of common property *. This proceed- 
ing, doubtless of later birth than the fam. erc. iudicium^ Was applicable to 
obtidu a division of atty property held in common which was not part of a 
oommon inheritance (D. x. 3. 1. 1— L 4). The eipenses, liabilities, faults 
Attd profits of the tena^ts in common in respect of the common property 
w«re dealt with by the judge (often called arhiter) who had dimilar powers 
to those eierciaed in ihe fam. erc. iud. (1 3. pr. ; 1 6. §§ 10, 11 ; 17. pr. § 10 
&c.). This proceeding was applicable also in the case of inheritsoice (xrn. 
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2. 1 34) and in cases of regular partnership. But it differed from the 
regular partnership action {pro socw), in not being concemed with the 
general duties and rights of the partners, and in particular took no account 
of debts. But it gave real rights to the property adjudged (see next note) 
whereas the actto pro socio resulted only in obligations (ib. 1. 43). Cicero 
alludes to this proceeding com, diu, in a letter to the lawyer Trebatius 
{Fam, VII. 12. § 2). 

adiudicanerit] 'adjudged' i.e. *assigned as hisproperty'. The word is 
technical and is used of the judicial assignment of a thing to a suitor, 
especially when the eflfect of the judgment is not merely the declaration of 
an existing right, or a condemnation in damages, but the creation of a fresh 
title. It is chiefly found in connexion with the ivdiciafinium regwndorumy 
fam. erc. and com. diu, (D. ii. 1. 1 11. § 2 ; Ulp. xix. 6). The ordinary frame 
of a formula received in these suits a change, its concluding part having an 
adiudicatio (as well as a condemnatio), to enable the judge to assign a 
specific thing or part of a thing to one of the parties (Gai. iv. 42). Rudorft' 
{Edict, p. 86) restores the formula com, diu, thus. ludex estOy Quod Ule 
fundus mi et illi communis est, quam ob rem iUe illum communi diuidundo 
prouocauii (or aTnbo communi diuidundo arbitrum sibi dari postulauerunt), 
qttantum ob eam rem alteri ab altero aut Titio adiudicari oportet, id iudex 
alteri aut Titio adiudicatOf quodque alterum alteri si non paret ob eam rem 
dare facere praestare oportet, ex fide .bona eiu>s iudex alterum aUeri conr 
demna : Si non paret, absoluito (where Titius is a third party to whom the 
property has been sold; cf. Cod. lii. 37. 1 3. § 31 ; D. x. 3. 1 7. § 13). A 
slightly different restoration is given by Keller Civ. Pro, n. 468. See also 
Bekker Akt, i, 231. A very different restoration, in my judgment not so 
probable, is given by O. Lenel Edict, Perp. p. 163: all are conjectural. 

Adiudicare is used in a similar meaning in Cic. Agr, ii. 17. § 43; Off. i. 
10. § 33sqq. For a somewhat different ujae {adiudicatus=addictus) see 
Gai. ni. 189; PauL Smt, ii. 21. § 17; cf. Quintil. vii. 3. §§ 26, 27. 

§ 2. adqniritur autem] Acquisition of a usufruct is opposed to the 
constitution of it, only as laying stress on the position of the receiver. As a 
usu&uct is essentially connected with a particular person (D. vii. 4. 1 3. § 3 ; 
Vat. Fr. 55), and endures only so long as that person endures, the consti- 
tution and acquisition are simultaneous. There is no transference of an 
already created usufruct. 

A difi&cult question arises in connexion with aoquisition through a 
slave. Is the usufruct thus acquired to be regarded as in connexion with 
the person of the slave or the person of the owner? Will it consequently 
perish^on the death of the slave or on the death of the owner? If the slave 
ifl manumitted or alienatedl, is it retained by the former owner, or is it lost, 
or does it pass with the slave and become his, if he be set free, or his new 
master^s, if he be soldl And how if the slave be the property of several 
persons as joint owners, or be partially alienated? It is clear from the 
Yatican Fragments (§§ 75, 82) and from Cod. in. 33. 11 15, 17 that there was 
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a good deal of discussion and doubt on some of these points among the 
lawyers. Although the language of Justinian is general {per seruum acqtd- 
gitus) it can hardly be understood to relate to any but cases of inheritance 
or legacy or gift, not to stipulation. Where the slave stipulates, he is as it 
were the mere instrument of his master, and the master acquires just as 
though his own voice had put the question (D. XLV. 3. 1 40) ; the master^s 
persou would be alone regarded in the fate of the usufruct. Paul's state- 
ment (Vat. Fr. § 57) is decisively for this. And any other conclusion would 
be unsuited to the use of slaves as ageuts for corporate bodies (see note 
below on 1 56). But in cases of inheritance legacy or gift conflicting con- 
siderations arise. Was the testator or donor thinking of benefiting the 
slave or of benefiting his masterl (See 1 22.) Did he contemplate the 
heir or legatee of the property being kept out of the usufruct for the life 
of the slave — a, period which he could estimate — or for the life of some one 
unknown to whom the present owner might.sell the slave, or for the hfe 
of the longest survivor of a number of joint owners of the slave? The 
language of Paul in Vat. Fr. 57 ttsusfructus, ^do lego^ seruo Ugatus, morte 
et alienatwne serui perit probably, as Mandry {Fam. Giiter-recht i. p. 82) 
remarks, refers to the case of the slave's death or alienation before the 
legacy vested, and is therefore not of general import (compare the 
neighbouring fragments). Justinian relates (Cod. m. 33. 11 5) that, when 
there was a slave who had become partially the property of another, the 
usufruct acquired through him by his former (entire) owner waa variously 
considered, eitber to fail altogether, or to fail proportionally, or to remain 
with the former owner unaffected. Justinian, following Julian's opinion, 
decided in favour of this last view. But, if there were some who held 
that even a partial aJienation of the slave destroyed the usufrnct, we may 
argue a fortiori that those lawyers would have held that a total alienatiou 
would destroy it (cf. Savigny Syst. ii. p. 79 ; Fitting Castr, Fec, p. 189 n. 7). 
No one seems to have held that the usufruct passed, wholly or partially, 
to the new master. 

The same question arises when a usufruct is acquired through a son in 
potestate. Ju&tinian made a peculiar decision (Cod. iii. 33 1 17.) that, when 
a son was emancipated or died or suffered deminutio capitis maxima or mediay 
the father retained the iisufruct, and that, if the father died orsuffered 
dem. cap., the son retained the usufruct. This decision is certainly foreiga 
to the Koman idea of usufruct as inherent in one person. 

per personas iuri nostro subiectas] Probably Gaius wrote very 
much what we find given fix)m Paulus in Vat. Fr. 51 Adquiri nobts potest 
ususfrv/stus etper eos quos inpotestate mandpioue hahemus, sed non omnibus 
Tnodisy sed legato, ud si heredibtbs illis instituXis deducto tcsujructu pro- 
prietas legetur; per in iure cessionem autem ud iudicio familiae erciscundae 
non potest; per manJcipationem ita potest, ut nos proprietatem, quae Ulis 
manxdpi^ data sit, dedttcto usufructu remancipemus. Acquisition by smren- 
der in court was not open to a slave^ because he could not claim a thing as 
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his own (Gai. ii. 96) : nor could he, while a slave, be heir, and hence could 
not take part in a suit for partition of an inheritance (ib. §§ 187 — 189). In 
the case of slaves as in that of others who were npt mi iuriSy the inheritance 
or legacy was at once acquired by their master (Gai. ii. 87 ; T>. xxix. 2. 1 79). 
By mancipation a usufruct could onlj be reserved, and therefore must 
already implicitly be one^s own. If it was to be acquired by mancipation 
through a slave, it could be only by taking a previous act of mancipation in 
connexion with it. Thus A^ having an estate and desiring to give B the 
usufruct of it, mancipates the estate to ^'s slave on the understauding 
that B should thereupon remancipate it to him, reserving the usufruct 
(comp. Pliny in note to 1. 7. § 2 alimenta, p. 64). These methods are all 
that were available for establishing usufructs in Gaius' time, at least in 
Italian land. 

What persons then were nostro iuri suhiecti in Gaius's time ? and in 
Justinian's? In two passages Gaius deals carefully with acquisition 
through others and in very similar words (ii. 86 sq. ; iii. 163 sq. ; cf. D. 
XLi. 1. 1 10). Adquiriiur autem nobis non solum per nosmst ipsoSy sed 
etiam per eos quos in potestate manu mandpiow hahemus ; item per eos 
seruos in quibtis usv/mfrv/Stum habemus: item per homines liheros et seruos 
alienos guos bona fide possidemus (Gai. ii. 86). These classes then are (1) 
slaves (Gai. i. 52) ; (2) legitimate children (ib. 65) ; (3) adopted children (ib. 
97) ; (4) wives in manu (ib. 108) ; (5) women copurchased in trust (ib. 114, 
115); (6) persons in formal slavery as part of the prooes» of emancipation 
(ib. 116, 123, 132, 140, 141); (7) slaves of which we have the usufnict ; 
(8) freemen possessed by us hona fide as slaves ; (9) other persons' slaves 
poBsessed by us hon>a fide, The last three classes are apparently dis- 
tinguished from ncstro iuri subiecti in Gai. ii. 95, which is copied in Inst. ii. 
9. § 5 : and acquisition through either of the last twa was limited to what 
was acquired ex re nostra (i. e, possessoris) ud ex operis suis, and thus did 
not include gift, inheritance, or legacy. The same rule applied to slaves 
of which we have only the usufruct (Gai. ii. 92 — 94), except so far as the 
intentions of the testator made a difference (see below, 1 21 sqq.). Still as in 
Gaius' time stipulations were available to establish a usufruct as regards 
provincial land and between foreigners, and by Justinian's legislation were 
available also for land in Italy, it would seem that acquisition of a usufruct 
(e. g. by purchase ea; re nostra) is possible by the instrumentality of aU 
the above classes. luri nostro subiectas in the text must therefore be 
understood either to include these three last classes as being temporarily 
subject to our control (cf. D. XLVI. 4. 1 11), or, if this expression excludes 
them, the use of it must be due to the fact that inheritance and legacy 
were the ordinary modes in which a usufruct was created and therefore 
chiefly present to the mind of the writer. 

nUiil autem netat, &c.] The autem looks as if some words had preceded, 
declaring some modes of acquisition not to be avaiiable. Compai*e the Yat. 
Fr. quoted above. 
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The case heie put is thai of mj alATe being nuide heir, and s I^acy 
of flonie p n n ie rty beiiig diazged oa him in &voar of Bome ao» dae, the 
usnfiriict however being reeerved : I beocMiie heir throogh him and faave 
{inUr alia) the reaerved uaofiract. 

1 7. pr. vsil frocta leglto] The rig^ts here menticMied woold presom- 
abl 7 beloog to ihe nsofnictaaiy, howeyer the asafract was established, 
and not merelj if he acqnired it bj beqnest. Ba& speakaof the asufractaarj 
withoat limitation. Comp. 1 25. § 7. 

anuiig fhictiiB rei] 'all the prodnce of the thing'. F^nutus like 
manj law exjMessions has, or maj haTe, a different content, acoording to 
the cirgumstances. Besides the nataral products from the soil or animals, 
the profits derivable from letting others haye the nse of oar propertj, 
e. g. rents, interest of mone j, &c. are often treated as Jructtu, Moderu 
writers haye given these the name cijructut duUes as <^posed tofructus 
naturales, The Bomans said of them uicem Jructuum optineKt (D. xxn. 1. 
1 34) ; pro fructibus accipiuntw (ib. 1 36) ; m Jructu numiorari (ib. 1 19) ; 
frvctuum nomine computari (vm. 5. 1 4. § 2) ; looofructuHm 3. 9 (y. 3. 1 29). 
The question what shall be considered as fructu» ariaes in the recoYerj of 
an inheritance (D. t. 3. 1 27, &c) or of real propertj (D. yl 1. 1 17), in ihe 
sale of the same (xxn. 1. 1 25) ; in the restoration of a dowrj (xxiv. 
3. 1 17) ; and especiallj in the case of usofract. The usufructuarj was 
entitled, besides the actual use, to all the benefit which according to the 
nature of the thing or the general practice could be obtained from it. If 
it was land, he was entiUed to whatever grows or is taken there {quicquid 
infundo nascitur ud quicquid inde percipitur (below 1 9. pr. ; 1 59 § 1) ; e.g. 
grapes and oliyes; stone, chalk and sand; mines; honej; game and 
fish ; withes, reeds; cuttings from woods (1 9 ; 1 13. § 5X If the land or 
houses were let, he was entitled to the rent (l 7. § 1 ; 1 12. § 2 ; 1 59. § 1) ; 
if it was a ship, to the freight (1 12. § 1) ; if animals, to their joung, their 
hair, wool, milk, dung, &c. (tii. 8. 1 12. § 2 ; xxn. 1. 1 28). Slaves were not 
regarded as merelj animals, and therefore their services or the hire of them 
might be claimed, but their children belonged to the owner of the mother, 
not to the usufructuarj (below, 1 68). The details of the matter come in 
view in the courae of this title.- 

perfeiliet] ' belongs to ' i.e. aa his own. Fertinere is however verj wide 
in meaning. D. l. 16. 1 181 (Pompon.) Uerbum Hlud ^pertinere ' latissime 
patet : nam et eis rebus petendis aptum est quae dominii nostri sint, et eis 
guas iure aliquo possideamus quamuis non sint nostri dominii: pertinere 
ad nos etiam ea dicimus quae in nuUa eorum causa sint, sed essepossint, For 
an instance of this last see below 1 27. pr. 

rei Boli ant rei mobilis] frequentlj used in opposition to one an- 
other as immoveables and moveables. D. xm. 3. 1 1. pr. ; XY. 1. 1 7. § 4 ; 
L. 16. 1 222. Moveables sometimes included A.iiim «^la (e.g. yi. 1. I l. 
§ 1 ffaec actio locum hahet in omnibus rebus mobiHbus tam anisnaHbus 
quam his qnae anima carent^ et in his quac solo continentur) ; sometimes was 
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disiinguiBhed irom them (xxi. 1. 1 1. § 1 c^ uenditionifms rerum tam earum 
qitae 9oli sirU quam quote mobiles atU se mouentes). 

§ 1. pnta] ' suppose ', i. e. ' for instaiiGe ', is used in post^AugUfltaa 
writers both with a dependent object sentence, e. g. puta m^ uitampro uita 
reddidisee (Sen. Ben, iii. 31. § 1), and, as heire, parenth^tioaUy : eo loco, 
quo neqv4 neruus neque musculus est, ui puta, in fronti (Cels. Y. 26. § 21). 
So below 1 12. § 3; 1 15. f 6;?, 7. l 34 ; U. 15. \ 0. § 10 ; xli, 4. l 2. § 12 ; 
XLV. 1. 1 72. pr. : ^. 

recUtu»] * retum', 'proceeds', * revenue'. Cf. 1 9. § 5 ; D, T^mn. 2. rubr. ; 
U6; 117; 1 22 ; 1 25 ; l 38. Colum. m. 3. § 2 iStudiosi agricoLQiimi^ hoc 
primum docendi sunt, vberrimum es$e redijtum uinearum. 

obuentiones] ^ payments coming in', The word appear^ to be general 
in meaning D. xiY. 1. 1 1. § 15; xxn. 1. 1 34; XXYII. 9. 1 5. § 9. Obuenir^ 
is used of offioes coming to a person, e. g. D. iv. 8. 1 32. § 4 ; Ooll. Mos, l 
3. § 1 ; Suet. Ivl, 7 qwaeatori tdterior Hispania obuenit ; ^nd frequently of 
iuheritances or legacies faUing to a person ; e. g. Leag Agrar, 23 ; D. ti, L 
1 20, &fi. ; sometimes generally ; Gai. iii. 151 Si quis tn hoc renuntiauervt 
societati, ut obusniens aliquod lucrum solus haheat. The obuentiones app^ 
to bave b^n accidental or occasional gains opposed to the regular rm^ 
An example is given in the immediate context. 

areia] Plots of land wh^ther for planting (Col. v. 6, j 6), threshing 
(Id. II. 20. § 2), or ' building-ground not built on '. Locus ^ine aedifido 
in urbe area, rure autem ager appeUatvr (D. L. 16. 1 211). 

coteris duaeciuiuiiio aedium siint] In the case of a sale the appurte- 
nance^ of a house are thus described in D. xix. 1. 1 13. §§ 31 — 1 17 Aedibus 
distractis uel legatis^ ea esse aedium solemus dicere, quae quasi pars aedium 
ud propter aedes habentuTy ut putay putealia^ lines (?) et lahra^ saldentes. 
Fistulae quoque qvm salierUiJbus iunguntur^ quamui^ hnge excu/rrant eMrg, 
a^ificiumy aedium sunt; item canales. Aedium muUa esge, quae e^idibus 
ajffixa non sunt, ignorari non oportet, vt puta seroM, daues^ daustra. Whi^t 
obuentiones could come from these is not clear, unless it were damage« for 
their obstruction or injury. Probably the expression in our text is meant 
as a general expression pnly to cover possible circumstances, not distinctly 
conceived. 

nitti in poesesaionein] There were four cases in which this ord^r was 

made by the Praetor. 1. When the heir refused to give security to the 
legatees or persons cld^iming under a trust (x^XVi« 4) ; 2, When a widow 
was pregnant, and the child when bom would have a claim to an inheritance 
(xxxviL 9) ; 3. When a person has given seourity for his appearance to 
a suit, and neither appears nor is defended (xlil 4) ; 4. When damage 
is apprehended from the ruinous oondition of a n^ighlHniriDg house, epd the 
pofisessor refuses to give seciurity (xxxix. 2)< In the last case the pos- 
session is only of the specific building in ques^on, in the others it is of 
all the property (of. ^lxl 4. } 1). In the first two oases the atep was only 
to keep the property safe : in the third it was sometimee preparatory to a 
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sale t as to the fourth see the next note. Refusal to admit into possessiou 
the person so sent subjected the offender to an action in factum and also 
to an interdict ne uisfiat (D. XLin. 4). 

cansa damni infecti] The owner or lawful occupier of a house or land, 
which stood in danger of damage from the defective condition {uitium) of 
another building or other land, was allowed by the Praetor to demand 
security from the owner, superficiary, fructuary, pledgee, &c. of the ruinous 
building or land against the danger apprehended, though not yet done 
{damnum infectum), The security required was in the case of an owner his 
own formal promise {repromissio), in the case of most others, including 
a usufructuary (D. xxxix. 2. 1 9. § 5) was the formal promise of others {saiii 
datio) as well. If security was not given within the time fixed by the 
praetor, he gave the complainant the right to occupy {in possessionem ire) 
the dangerous property without however ejecting the owner (1 15). He is 
aUowed, but is not obliged, to prop up or repair the dangerous building, 
&c., and is entitled to his costs (1 15. §§ 30, 31). If the owner abandons 
the property or stHl refiises to give security, the Praetor on finding 
'Sufficient ground in these or other facts {causa cognita\ decreed the 
effective possession {possidere) to the complainant, a possession which in 
due time ripened into ownership (1 15. §§ 16, 21). This is compared by 
Ulpian to the noxae deditio authorised in the case of slaves who have 
committed torts 1 7. § 1. The words of the edict are given in 1 7. pr. 
of that title. See also Lex R^^/hr. 20 (Bruns p. 91). 

The order of the words is irregular, the ablative causa being rarely 
prefixed to its genitive either in classical or in law Latin. It does so 
occiu* however in Ter. JEun. 202 ; Suet. Aug. 24. None of the passages 
in Livy, given by Klotz Z&i?. s. v., have this order, at least in Madvig^s 
iedition. See his Emend. ad Liv. XL. 41. § 11 (p. 474). 

iure dominii poss.] * possess as owner \ So also D. xxxix. 2. 1 15. § 33. 
By the first decree he wotdd only in possessione esse, i.e. have merely the 
custody of the house : by the second decree he would actually possess 
{possidere) with the intetition of holding as owner ; and after the expiration 
of the prescribed time (stfe dti 1 5), would gain the real ownership, cf. D. xll 
2. 1 3. § 23 Qui creditorem rei seruandae causa, uel quia damni infecti non 
caueatur, mittit in posseisionem, uel uentris nomine, non possessionem sed 
ctistodiam rerum et ohseruatiofiem coTicedit ; et ideo cum damni infecti non 
cauerUe uicino in posses&ionem missi sumv^, si id longo tempore fiat, etiam 
possidere nobis et per longem possessionem capere praetor causa cognita 
permittit, cf. ib. 1 10. § 1. Capere is here equal to in suum dominium 
capere (D. xxxix. 2. 1 5; § 1) : so 1 18. § 15 qui iussu praetoris coeperat 
possidere et possidendo dominium capere. After the second decree the 
complainant would be possessor bona fide and ex iusta causa, and would 
have, to protect his right, the interdict {utHe) de ui and the Fuhlidana 
actio (ib. 1 18. § 15). Under the ante-Justinian law he would have had the 
house, &c., in bonis, andhy usucapion (for which Tribonian has substituted 
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per longam possesgionem, &c.) would eveutually have acquired the dominvwm 
ex iure Quiritium, And hence he is sometimes called dominus, 1 15. §§ 16, 
17 ; and spoken of as having the right of uindicatio (x. 3. 1 7. § 9). As 
regards Justinian's law, most modern writers (against Cujacius and others). 
hold that he becomes owner at once on the second decree, and that the 
^tassages, in which gaining the ownership by continued possession is spoken 
of, are to be understood of those cases only in which the defendant was not 
owner. See Savigny Sygt., rv. p. 566 ; Vangerow, § 678. vii. 2 (Vol. iii. p. 
559) ; Burckhard in Gliick h. t. § 1680, p. 556 sqq. But nothing is seen 
of this distinction in the Digest, and the conteit shews that dominus 
constituitur is not to be taken in the full sense, but only as possessor with 
the intention to hold as owner, and with the Praetor's protection till he 
becomes so. lulianm scribit eum, qui in possessionem damni infecti nomine 
mittitur, non prius incipere per longum tempus dominium capere, 
quam secundp decreto a praetore dominus constUuatur (1 15. § 16). This 
cannot surely be taken epigrammatically * he cannot begin to gain owner- 
ship before he actually becomes owner '. If not, it shews that dominus 
comtituitur means only * is put in the owner^s place '. 

si perseaeretur non caneri] ' if security continues not to be given '. 
Cf. D. XXXIX. 2. 1 4. § 4, si duretur non cau^ri. The active form of perse- 
uerare is also found used impersonally, D. xxxix. 1. 1 20. § 14 et si satis^ 
datum sit, cautum tamen non perseueret, interdic^um cessat, 

caneri] Catiere is used generally both of taking security and of giving 
security. For the former cf. D. ii. 15. 1 3. pr. Scripttis heres in transactione 
hereditcUis atU cauit sibipro oneribus hereditatis, aut, si non cauit, non debet 
negligentiam sitam ad alienam iniuriam referre; L. 17. 1 73. § 4 Nec 
paciscendo nec legem dicendo nec stipvlando quisquam alteri caitere potest ; 
Cic. Brut. 5. § 18 Tibi ego, Bruti, non soluam, nisipriVfS a te cav^ro, amplius 
eo nomine neminem cuius petitio sit petiturum ; &c. For the latter, which 
in the Digest is the more common use, cf. Tac. A, vi. 17 Si debitor 
populo in duplum praediis cauisset ; D. ii. 8. 1 8. § 1 qui mulierem adhihet 
ad satisdandum, non uidetur cauere ; ib. § 4 tu/tor et curator, vZ rem 
saluam fore pupiUo cauearU, mittendi sunt in munidpium; &c. Frequently 
in the passive impersonal, e.g. Cic. Verr, ii. Lib. i. 54, § 142 Praedibtis et 
praediis populo cautum est, {Cauere is also often used of provisions in a 
law, e.g. D. XXXVII. 8. 1 2 ; Gai. ii. 253 ; or in a will, &c., Gai. ii. 181, &c.) 

The methods of giving security were (1) a man's own promise in reply 
to a stipulation. This was often called repromissio (cf. D. xlvi. 5. 1 1. § 6, 
M, qui su>o nomine cauent, repromittunt ; qui aZieno, satisdant; D. xlvi. 6. 1 1. 
^ 6), and according to Justinian (Cod. vi. 38. 1 3) was to be imderstood where 
the word cautio occurred, unless satisdatio or fldeiussio was expressly 
mentioned. (2) Sureties, who become bound in the same way by stipulation. 
This was called satisdatio or fideiussio (D. ii. 8. 1 1). The creditor'8 action 
1n this case was satis acceptio (D. xlv. 1. 1 5. § 3). Before Justinian there 
were throe classes of sureties^ sponsor,fidcpwmissor,fideiussor; scc Gai. iii. 
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115 — 127. (3) Pledges, cf. D. XL. 5. 1 4« § 8 cattendum eU idonee. Quid 
est idoneef eatiidato wtique aut pignoribtu datis ; ib. xiii. 7. 1 9. § 3. 
(4) Occasionallj an oath was accepted when satiedatio was bejond the 
partj^s means (Cod. vii. 17. 1 1. § 2), or disrespectful to his dignity (Cod. 
xn. 1. 1 17. pr.). Cf. JnsL iv. 11. 12. In earlier times persons who hehl 
public monej or undertook public contracts gave both personal and real 
eecvntyj praedUms etpraediis; see Cic. Verr. quoted above ; Liv. xxu. 60. 
§ 4 ; Lea; Agrar, 43 — 48, 74 (Bruns pp. 74, 78); and especially Lex Malac. 
60. 64, 65, which tells us the summarj powers of execution. Cf. Kunt<2se 
Excwrs. zu § 556 (p. 506, ed. 2). 

nec anicanam amittere] The right to a neighbouring house or other 
dangerous property, acquired by the usufructuary under the second decree 
of the Praetor, did not lapse when the usufruct lapsed, e.g. on the death of 
the usufructuary : the property, thus acquired, passed to his heirs. Thia 
accession of property was regarded as 9»fructus. 

hac zatioiie] *on this principle', *similarly'. C£ 1 12. § 5; 1 68. pr. ; 
PauL Sent. iv. 8. § 22 idqus iure ciuili Uoconiana ratione uidetur ejfectvm 
^on the principle of the lex Uoconia^ ; Qai. iv. 179 qua rcUione; i. 63 idia, 
ratione, &c. The principle in this case appears to be the fructuary^s right 
to the complete and ezclusive use and ^njoyment of the profits of the land, 
of which he has the usufruct, which use and profits might be impaired 
or risked by alterations. 

nec aedificinm, &c.] ^The owner connot raise higher the house, of which 
you have the usufruct, without your consent \ Nor has the usufructuary 
the rlght to do so (1 13. § 7). The question of raising another house with 
the effect of darkening the usufhictuar/s is different (below 1 30), To 
prevent that, you must prove that the house so raised is subject to the 
usulructuary's house in this respect (D. vin. 2. 1 9). 

nec areae, &c.] A house erected on this plot, and remaining there, ao 
changes the charaoter of the plot, that the usufruct is lost (D. vii. 4. 1 6. 
§ 3 — ^l 7). The erection of a mere shed or hut ((ma) has not this effect 
(below 1 73). Nor does the erection of a house destroy the usufruet, if the 
house be removed, before the period has expired, within which non-use brings 
about the loss of usufruct (ib. 1 71). 

§ 2. reficere] * to repair*. Cf. 1 64 ; D. vii, 8. 1 18. In D. xliil 21, 
1. 1 6 Ulpian commenting on the Praetor's edict riuos specus septa reficere 
pwgare aquae ducendae causa &c. says reficere est quod corruptum est in 
pristinum statum restaurare, Uerbo r^fidendi tegere {tergere conj. Momm* 
^n), substruere^ sardre^ aedifijcare^ item cuiuehere adportareque ea quae ad 
eandem rem opus essent, continerUur; v. 1. 1 76 (respondt) nauem, si adeo 
saepe r^ecta esset^ ut nuUa taJbuLa eadem permaneret qiuie non notta fuisset^ 
nikilo minus eandem nauem esse existimari; xxv. 1. 1 1. § 3 ; 1 14 ; Suet^ 
Attg. 30 aedes sacras uetustcOe coUapsas aut incendio absumpias re/ecit. 

per arbitmm cogi] The usufruotuary is compeUed by the arbitrator 

to repair the house of which he has the usufruct, unless he choose to relin- 
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quish the usuiruct (1 48 ; 1 64). The extent of the obligation to repair is 
defined subsequently in this fragment of Ulpian. 

The action to compel him is that arising out of the stipulation which 
the heir had by the Praetor's edict the right to impose on the usufruc- 
tuary (D. vn. 9). And the same stipulation was held to be proper 
(debebii kaec catUto praettari)^ if the usufruct was constituted by a donatio 
mortis causa or in any other way. If it was left by way of trust, the 
stipnlation was adapted (1 13. pr. ; D. vii. 9. 1 1. § 2 ; Ck)d. in. 33. 1 4). 
The stipulation was accompanied by securities. Usiifnictu legato de modo 
tUendi catUio a fructtiario solet interponi, et ideo perinde omnia se usurum 
ac si optimus paterfamUias uteretur^ /Ideiussoribus oblatis, cau^e coffitur 
(PauL JSent. iii. 6. § 27). More precisely, the import of the stipulation 
was twofold, (l) et u^urum se boni uiri arbitratUf et, cum ususjructus ad 
eum pertinere desinet^ restiturum quod inde ea^stabit ; and (2) dolum malum 
abesse afuturumque esse (D. yii. 9. 1 1. pr.). The first of these two clauses 
is given more fuXly ib. § 3. Cauere autem debet uiri boni arbitratu per' 
ceptu (^perceptum) iri usumfructumy hoc est, non deteriorem se causam 
ususfructus facturum ceteraque facturum quae %n re sua faceret, It was 
proper for heir and legatee to have eyidence taken (in testatum redigere; 
cf. D. zxxii. 1 39. § 1), probably reduced to writing, of the state of the 
thing at the commencement of the usufruct, in order to measure any 
alleged deterioration. The benefit of the stipulation was not ezhausted 
by action once taken on it : it could be enforced as often as required 
on the occurrence of any undue use (vii. 9. 1 1. §§ 4 — 6). The action being 
ex ttipylatu was properly one stricti iuris, Le. based on strict right, as 
opposed to an aciion based on equitable consideration of the circum- 
stances (bona fde actio) ; but the content of the stipnlation, requiring 
the measure to be applied of what a good man thought right^ aod 
including the clause de dolo, gave it in fact the character of a bona 
fide action. The judge is hence an arbiter. (Comp. Savigny System, 
voL V. pp. 492, 617—619.) 

arbitruin] Arbiter according to the etymology generally accepted 
is from ar^ad and bet&re 'go' : and hence denotes strictly Wisitor', 'vdt- 
ness' (Plaut. MH, O, 158 mi equidem iam arbitri uicini sunt, meae quid 
fiat domi; Comif. ii. 4. § 7 Spes cdandi qua^ fuerit, quaeritur ex consciis 
arbitris adiutoribus, liberis aut seruis; Sall. Cat, 20. § 1 &c.; see lexz.) ; and 
thus came to be used of those judges who were conceived as impartial 
bystanders. Cicero (Mur, 12. § 27) mocks at the jiuists for not being able 
to tell whether iudex or arbiter was the proper word (cf. YaL Prob» 
p. 144 Eruger te, Praetor, iudicem arbitrumue postulo uti des) ; but in 
Bosc, Com^ 4 gives the general characteristics of a judicial action before 
a judge and an arbiter, the former having cases where a definite thing 
or amount was daimed and the judge had simply to decide, aye or no, 
the latter having cases where an equitable decision had to be anrived 
at on consideration of the circumstances and of the mutual liabilities 
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of the parties. Hence an arbiter had jurisdiction in defining bounda- 
ries, dividing inheritances, or other common property (D. x. 1, 2, 3) ; 
examination of accounts (D. v. 1. 1 53) ; disputes between neighboiurs as 
to raising a house (D. viii. 2. 1 11), and many other cases (RndoTff Bechts- 
geschickte ii. § 6). Obviously the question, whether a usufructuary was 
properly or improperly using the property and keeping the house in 
due r^pair, was a matter not to be decided on any strict construction of 
laws and precedents, and was therefore suited for a tribunal which would 
act on common sense and experience of usual business arrangements 
rather than on any nice knowledge of technical law. A visit to the spot 
would natmrally in many cases be made. 

COgi] Cogere is perpetually used of the action of a judge; e.g. non 
necesse erit L, Octauio tudici cogere P, SeruUium Q. Catvlo fwndum re- 
stituere aut condemnare (Cic. Verr, ii. 12. § 31); respondit non oportere 
iudicem cogere ut eum traderet (D. vi. 1. 1 58) ; saepe etiam inuitus attctor 
fieri apraetore cogitur (Gai. L 190) ; D. xl. 5. 1 24. § 12 sqq., &c. 

h. t. nt sarta tecta liabeat] ' only however to this extent, that he 
keep the property mended and covered'. Sarta tecta is an old technical 
expression for *in good repair*. The earliest instance extant is in a 
metaphorical sense in Plaut. Trin, 317 sarta tecta tua praecepta mque 
habui mea modestia, So Cic. Fam, xin. 50 hoc mihi da atque largire 
ut W, Curium sartum et tectum^ ut aiunty ah omnique incommodo detrimento 
molestia sincerum integrumque conseruss, The phrase is chiefly found 
applied to publio buildings : Cic. Verr, i. 50. § 131 Quaesiuit quis aedem 
Castoris sartam tectam deheret tradere ; and again, montimentum qvAzmuis 
iartum tectum irUegrumque esset ; D. i. 16. 1 7. § 1 (Ulp.) a^edes sacras et 
opera publica c^cumire (debet proconsid) inspiciendi gratia^ an sarta 
tectaque sint ueL an aliqua refections indigeant, Hence sarta tecta tueri 
is to look after the repairs of pubHc buildings ; extgere, to examine or 
approve the repairs: Cic. Verr. i. 49. § 128 In sartis tectis uero quemad- 
modum se gesserit, quid ego dicam? ib. 50. § 130; Fam. xm. 11. § 1 ; 
Liv. XXIX. 37. § 2 sarta tecta acriter et cum summa Jide exegerunt {cen- 
sores) .; xlil 3. § 7 Madv. ; xlv. 15. § 9 ; D. vn. 8. 1 18 Si domus usus 
legatus sit sine fructt^ communis refectio est rei in sartis tectis tam heredis 
q^vam usuarii ; XLViii. 11. 1 7. § 2 ; Cod. Just. iii. 33. 1 7 (anno 243) ewm, 
ad quem usmfrvjctus pertinety sarta tecta suis sumptihus praestare debere 
explorati iuris est ; Cod. Theod. xiv. 6. 1 3 ; Charisius, p. 220, ed. Keil ; 
Festus, pp. 229, 322. 

The proper meaning of sarcire is clearly * to make up a breach', 
*mend', *make good' ; Plaut. Most. 147 Ita tigna umide haec putent; 
non uideor mihi sarcire posse aedis meas quin totae perpetuae ruant ; Epid, 
455 ; Cato JB. JB. 23 ; 31 of mending baskets ; and 39 of casks ; Varr. 
L. L, VI. § 64 of clothes ; Lex Quintia ap, Frontin. Aquaed, 129 Qui- 
citmque post hanc legem rogatam ritios specus fomices fistulas...aquanfm 
puhlicarum, quae ad urhcm ducunt, sciens dolo fttmlo foraucrit ruperit... 
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peiorauefeoerUy,.,id omne sarcire reficere restUuere aedificare ponere et celere 
demolire damnas esto; D. XLiii. 21. 1 1. § 6. A metaphorical use is found 
in Qell. xi. 18, who says the xii. tables impvhem praetoris arhitratu 
uerhera/ri uolusruTU noadamque de iis fa/stam sardri; D. xxxv. 2. 1 23 ; 
PauL 8erU. ii. 31. § 7. See Mommsen Staatsreckt n. pp. 443, 444 ed. 

2 ; Sell de rupitiis sardendisy p. 8. 

corruissent] 'had fallen down'. Cf. Cic. Att. xiv. 9. § 1 tahemae 
mihi duae corruerunt reliquaeque rimas agunt, itaqtte non solum inquUini 
sed mures etiam miqrauerunt; D. xxxix. 2. 1 44. pr. Also of ground sinking, 
D. XIX. 2. 1 15. § 2 ; 1 33. On this matter see Cic. Top. 3. § 15. si aedes 
eae corruerunt uitiumw fecerunt, quarum usiufructus leqatus est, heres resti- 
tuere no7i debet nec reficere, non magis quam seruum restituere, si is, cuius 
ususfructus leqatus esset, deperisset. 

pasSTinim] 'The heir will (have to) allow the fructuary to use it?. 
(The Qerman translator takes it quite wrongly, * so muss der Niessbraucher 
ihm den Gebrauch verstatten^). 

de modo sarta tecta habendi] * of the mode of keeping in repair* ; 
i.e. of the nature and amount of repairs which he is bound to do. C£ 
D. vni. 5. 1 6. § 2 JStiam de seruitute, quae oneris ferendi causa imposita 
eritf actio nobis competit, ut et ooiera feraJt et aedificia reficiat ad eum 
modum qui seruitute imposita comprehensus est, i.e. to the extent im- 
plied bj the nature of the servitude. The obligation was to keep the 
thing in the state it was when he received it, and this involves due repair : 
but if the building was so bad that it fell of itself (without any negli- 
gence on the part of the usu&uctuary), rebuilding would put it into a 
far better state, and that is not part of the usufructuary's duty. If the 
buildings are only incidental to the estate of which the fructuary has the 
use, he would continue to use the estate ; if the building is itself that of 
which he has the use, the use dies with the extinction of the building 
(D. VII. 4. 1 5. § 2). The case put just above of the heir rebuilding and 
still allowing the fructuary to enjoy, is clearly applicable only where the 
buildings are not themselves the sole object of the usufruct, and where 
consequently the usufruct does not die with the building. The ambiguity 
* of reficere (*repairing' or *rebuilding ') has led to a corruption of the text of 
D. XXXIX. 2. 1 20, where non pertinet is true if rebuilding is meant by re- 
fectio, and the Florentine MS. and Bas. contain the negative. But eitis 
tpsius seems to require a duty of the fructuary, and therefore Mommsen 
is right in proposing to omit non (cf. Gluck, ix. p. 254). 

si Quae — cogitar] i.e. Hhe measure of the fructuary's duty to repair 
becomes an import£mt question if he is not obliged to rebuild what has 
fallen from age. What then is he bound to do?' {Si...cogitur is not a 
dependent question ' asks whether he is compellable \) 

ad eum pertinet] ' belongs to him \ in this case, as burden ; more 
usually the word is used of benefits, e.g. I dpassim. See note on pertinet, 
.p. 54. In the present use cf I 27. § 3. 
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(lllOlliaili] As the usufructuary is liable to other burdens, there is 
nothing strange in supposing him to be liable to the duty of repairs. 

adgnoscit] 'the usufructuary acknowledges ', i.e. ^accepts', 'has to 
bear'. Cf. 1 60; D. ii. 14 1 42 Inter dMtorem et credit&rem conuenerat iU 
treditor onus trihuti praedii pignercUi non adgnoBceret ; x. 4. 1 11. § 1; 
XXVIII. 5. 1 35. § 1 Refert Fapinianm pro hereditariis partibue eos ad- 
gnoscere aes alienum debere; xxxiv. 1. 1 15. pr., &c. So, of the Orown 
(Jlscus) accepting a forfeiture, bona adgnoscit D. xxx. 1 50. § 2 ; XL. 5. 1 4. 
§ 17 ; of a legatee accepting a legacy (D. xxx. 1 81. § 1) ; of a town ac- 
cepting the bonorum possessio (xxxvii. 1. 1 3. § 4). 

nsu fructu legato] This is added probably to emphasize the case of a 
usufhictuary (cf. 1 52) as distinguished from one who had the use onlj. 
The latter would not have to bear such burdens, or, at any rate, not by 
himself (D. vii. 8. 1 18). 

stipendiani nel tribntnm] Stipendium was originally the pay of the 
soldiers ; tributum was a tax imposed for the purpose of raising money for 
this pay (Liv. iv. 59 fin. ; 60). And the same meaning of the words is 
applied to Carthage in Liv. xxxiiL 47. § 2, and in the speech of Cerialis to 
the Treviri, by Tac. H, iv. 74 neque quies gentium sine armis, neque ajrma 
sine stipendiisy neque stipendia svne tributis haJberi queunt, On the con* 
t][Uest of a province a tax was imposed to defray the charges of the war, 
and thus both terms came to be applied to taxes levied on the provincials, 
theprincipal tax being one on the land, whether in the natmre of tithe orof 
a fixed sum. Cf. Suet. lul. 25 Oalliam inprouinciaeformam redegit, eique,., 
in singvlos am,ms stipendii nomine imposuit, D. L. 16. 1 27. § 1. The terms 
stipendium and tributum then differed only according to the administrative 
position of the province, i. e. as under the senate or under the emperor. Cf. 
Gai. II 21 Stipendiaria praedia sunt ea quaje in his prouindis sunt quae 
propriae poptdi RoTnctni esse inteUeguntur ; tributaria sunt ea quas in his 
prouindis sunt quae proprioje Caesaris esse creduntur; Frontin. p. 36, ed. 
Lachm. See Marquardt Staatsverwaltung il pp. 157, 178, 189, &c. ; 
Mommsen Staatsrecht IL 961 ; Madvig Verfassung n. p. 387 sqq. The 
Vatican fragments speak dlpraedium stipendiarium (§ 259) ; stip, ud tribvir 
tarium (§ ^89); res tributaria (§ 315) ; cf. ib. §§ 61, 285 ; Cod. Theod. vn. 
20. 1 8. 

With our passage cf. D. xxv. 1. 1 13 neque stipendium n^que tributum cb 
dotalem fundum praestita ejngere uir a muliere potesty onus enim fructuum 
haec impendia sunt, The tributtim is often mentioned in the Digest^ e.g. 
n. 14. 1 52. § 2; XXX. 1 39. § 5; xxxm. 2. 1 32. § 9; xxxix. 4. 1 1. § 1; 
XLVin. 18. 1 1. § 20. Respecting the retums of properfcy on which the 
-tax was founded, and the mode of coUection, see D. L. 15. 1 4 ; 15; 1 8. § 7. 
Respecting the obligation of the usu&uctuary to this and similar imposts 
see below 1 27. § 3; 1 52; xxxiiL 2. 1 28. Arrears of taxes remained as 
a charge on the estate even though confiscated and sold by tlie Crown 
(D. xLix. 14. 1 36), but when an estate was bequeathed thd heir was ra- 
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quired to defray them (xxx. 1 39. § 5, quoted in next note); ftnd pre- 
sumably the same rule would apply to the bequest of a usufruot. 

solarium] The mbb. have scUarium. Bas. has 6 Tffp xPl^^ ^X^^ ^^ 
Kafm&v dldtatn rd. drjfiotrta ittii ra daTrap^fiara kal ras €k tov •npayiwTOi 
^dB^ittat dKkrpo^dv, whence Mommsen concludes that the Greeks read 
9cUaritm and understood by it the payment of the farmer ; which seems 
probable. But we do not find scUarium used in this sense. Originally it 
was * salt money *, i. e. an allowance to soldiers and other public servants 
to buy salt (comp. English * pin-money *). Hence it was applied to any 
cUBtomary payment, e.g. Tac. Agr. 42 satarium proconstUare solitum afferri 
et quihusdam a ie ipso concessum Agricolae rvon dedit; D. I. 22. 1 4 : Or Salary, 
e.g. D. L. 9. 1 4. § 2 m' salarium alicui decuriones decreuerint..,ob liberdlem 
artem ud ob m>edicinam: ob has enim causas licet constitui salaria; xvir. 
2. 1 52. § 8 stipendia ceteraque salaria in commune redigi ttidicio sodetatis 
(ait Papinianus). Thus in lieu of a charge for oilirtmMta there was some- 
times given a fixed annual payment, which is called salarium^ D. ii. 15. 
1 6. § 23 n in (mnos singulos certa quantitas alicui faerit rdicta homini 
honestioris loci tiduJt salarium annuum ud ususfructus; xxxin. 1. 1 19. 
§ 2; cf. xxxiv. 1. 1 16. § 1. If salarium were the right reading in our 
passage, it would mean a salary charged on a particular estate, just as 
alimenta were sometimes charged, but oould hardly mean the ordinary 
wages of a husbandman or steward. 

But solarium ('a ground-rent') is suggested by Mommsen, and is doubt- 
less what Ulpian wrote. Cf. D. xxx. 1 39. § 5 (Ulp.) Heres cogitur legati 
praedii soluere uectigal praeteritum ud trihutum ud solarium uel cloacarium 
ud pro aqu^aeforma; xx. 4. 1 15; XLiii. 8. 1 2. § 17; Inscr. ap. Bruns pp. 
222, 223 («Wilmanns No. 2840) Fetimus igitur aream adsignari ei ivhe- 
eUis, praettaturo secundum exemflum ceterorum soHarium. 

alimexitli] Mention is often made of testators providing in their wiU 
for ihe support of their freedmen. See D. xxxiv. 1. Under alimmta 
were included food, clothing and lodging (ib. 1 6). Where the amount was 
not specified by the testator, the measure was the latest practice of the 
teetator himself, regard being had to the afiection bome to the freedman by 
the testator (1 14. § 2; 1 22. pr.). The period for which the support was 
given was often fbr life : and, in the case of children, till the age of puberty, 
i.e. according to a constitution of Hadrian, to the 18th year fbr boys, 
to the 14th for giiis. And these periods were held to be intended, if 
nothing specific was prescribed by the testator (1 14. pr. ; § 1). M. Antoninus 
forbad any commutation of BUch allowances except with the Praetor^s 
approval, if the commutation had the effect of substituting for a periodical 
allowance a sum paid once for all (D. IL 15. 1 8. pr.; § 6) ; but any suitable 
arrangements for altering the place or time or mode of payment were valid 
<ib.l8. §6; §24). 

Permanent endowments for such purposes were sometimes created. 
The emperors Nerva and Trajan commenced, and other emperors con- 
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tinued, tho practice of securing in different parts of Italy funds for the 
sustentation of freebom children. This was part of the imperial policy begvm 
Jby Augustus for keeping up the numbers of Roman citizens. Two long 
inscriptions are preserved, giving the details of the investment of capital 
in land for this purpose : one in the neighbourhood of Beneventum of the 
year 101 A.D., the other near Veleia in Cisalpine Gaul of 103 a.d. The 
latter records an investment of 1,044,000 sesterces (nearly £11,000^) at 
5 per cent. (cf. D. xxxiv. 1. 1 15. pr. ; 1 16. § 2), the interest to be applied 
in the support of 245 legitimi at 16 sesterces per month each (=nearly 
40«. a year), and 34 legitimae at 12 sesterces per month each (=nearly 
30«. a year), besides one spuritis at 12 sesterces and one spuria at 10 
sesterces. In the other inscription the interest is reckoned at 2J per cent.^ 
Some private persons, amongst others Pliny the Younger, a.d. 97, at Como, 
founded similar charities. One at Terracina provided for 100 boys at 
5 denarii per month each, and 100 girls at 4 denarii ( = 50«. and 40«. per 
year each). Three modes of securing such endowments are found : (a) 
a gift or legacy of money.or land to a community (e.g. municipium), with 
instructions to pay from the yearly proceeds the cost of the aliTnerUa or 
the sums fixed (Wilmanns Inscr. 2846, 2847); (6) the purchase of rent- 
charges on private estates, local or municipal officers collecting and dis- 
tributing the proceeds : this was the method adopted by Trajan ; (d) the 
grant to a commimity of a rent-charge out of land belonging to the 
founder. The last is the plan adopted by Pliny, whose letter {Epist. vii. 
18) is worth transcribmg, Deliberas mecum quem^mxxium pecunia, quam 
munidpihus nostris in epidum ohtvlisti, post te quoque salu>a sit. Ilonesia 
consultaiio, nxm expedUa sententia. Num^res reipuhlicae summam ? Ueren- 
dum est ne dUahatur. Des agros f u>t publici, neglegervtur. Equidem nihd 
commodius inuenio qva,m qux)d ipsefeci. Nam pro quingentis mUibus num- 
mum, quae in aZimenta ingenu/orum ingenua/ncmque promiseram, agrum ex 
meis longe pluris actori publico (town clerk) mancipaui: eundem uectigali 
inposito recepi, tricena mUia annua daturus (interest at 6 per cent.). Per hoc 
enim et reipuhlicae sors in tuto, nec reditus incertusy et ager ipse propter td, 
quod uectigal large supercurrity semper dominum a quo exerceaiur inueniet. 
Nec ignoro m£ plus aZiquanto, quam donasse uideor, erogauisse, cum puLcher- 
rimi agripretium necessitas ttectigalis infregerit. Sed oportet priuatis utiH- 
tatibus puMicas, mortaZihus aetemas anteferre, mvUoque dUigentius muneri 
suo consulere quam foLcvUatihvs. For the method of * standing chai^ged 
with the rent ' compare note on 1 6. § 2 per personas, &c. On the subject 
generally see Wilmanns Inscr. No. 2844 — 2848; Bruns Pt. 2. xi. 1. 2; 
Marquardt Staatsverw. ii. 137 sqq. ; Mommsen Corp. I. L. ix. p. 129. 

^ I take (as an approximate valne) tha anreus at 21«., denarius at lOd., 
sesterce at 2\d. Hultsch gives the aurem at 7.25 thalers, Mommsen at 6.8 
thalers (Hultsch Metrol. p. 239). 

> Mommsen snggests that this was half-yearly intereet. 
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ab ea re relicta] ' left by will payable from (i. e. charged on) tbat pro- 
perty '. On the origin of this use of relimquere see n. on 1 9. § 3 reiinquatur 
(p. 71). The preposition ah is regularly used of the person charged with 
a legacy : e. g. below 1 13. pr. a quibus rdictus; 1 36. § 2 ; Cic. Top, 4. § 21 
pcUerfamUias uxori anciUarum ummfructum legauit aJUiOy neqtie a secundo 
herede legauit; Gai li. 271 a legatario legari non potest; sed fdei- 
commissum legari potest, Quinetiam ab eo quoquCj cuiper fideioommissum 
relinquimtUf rursus alii per Jldeicommissum relinquere possumus, So also 
of a banker &c. on whom an order to pay is drawn ; Cic. Att. vn. 18. § 4 
Quintus frater laborat, vi tibi quod debet ah Ugnatio soluat, 

■ In the present case the charitable trust is charged on the estate, and 
the usufruct has been granted subject to this. In other cases a usufruct 
was bequeathed, and a charge for cUimenta imposed on the usufructuary, 
which therefore lasted no longer than the usufructuary's life (D. xxxiv. 1. 
1 20. § 2). In others again a usufruct itself was granted to the fireedmen for 
their support (below 1 57. § 1 ; cf. D. n. 15. 1 8. § 23 ; xxxiv. 1. 1 4. pr.). 

§ 3. adserere arbores] ' to plant trees, i.e. for the vines to cling to'. 
The regular meaning of adserere is ' to plant near \ e. g. of trees near vines 
(CatuU. 61. 106) ; of vines near trees, Cato R, R, 32. § 2 arbores facito 
uti bene maritae sint uitesque uti satis multae adserantur ; Varr. E, R, i. 
16. § 6 uiHs adsUa ad olus; ib. 26; Hor. Ep, ii. § 170 qua populus 
adsita oertis limitibus ^ planted close to defined balks '. Bas. has K€VTpi(€i 
ra hivhpa which is, I suppose, ' puts a graft into the trees '. Mommsen's 
inferior mss. have subserere (cf. 1 13. § 2), i.e. ' to plant in place of decayed 
trees'. And so the German translator 'nachpflanzen \ The duty of the 
fructuary to keep up a nursery is spoken of lower down (1 9. § 6) ; so also 
to supply trees in place of those that have died (1 13. § 2; 18; Inst, u. 1. 
§ 38 ; cf. below 1 68. § 2 sqq.), but not in place of those blown down (1 59. pr.). 
But the present passage may well be taken in the proper sense of adserere, 
as such conduct is analogous to modica refectio ; and this seems to be the 
^nse of quemadmodum &c. The Greek translations and inferior mbs. shew 
a misunderstanding of a somewhat technical expression. 

arbores] is either a general term including vines, reeds, &c. so Pliny 
^. ff, xviL cf. §§9, 222 ; xii. § 4 ; or, more usually, denotes forest and 
fruit trees and the like. It is often opposed to vines e.g. Cato R, R. 32 
Uineas arboresque mature face incipias putare; Yarr. R, R, i. 2. § 6 Non 
arboribus consita Italia est, ut totapomarium uicteatur f An Phrygia magis 
uitibus cooperta f Columella de arbor, 1. § 2 says expressly ex surculo ud 
arbor procedity ut olea, fums^pinus; udfrutex, ut uiolaey rosae, arundines; 
ud tertium quiddam quod neqtie arborem neqtie fruticem proprie dixerimvs, 
sicuti est uitis, Cf. Col. R, R, iii. 1. § 2 ; v. 6. § 1 ; 10. § 2 Terra, quae 
uitibus apta est, etiam arboribtis est tUilis; Ulp. D. xxv. 1. 1 3 uel si uites 
propagauerit uel arbores curauerit; xviii. 1. 1 80. pr. uites et arbores, The 
XII. tables forbade cutting down trees ; Plin. xvii. § 7 fuit et arborum cura 
legibus priscis, cautumque est XII tabulis vi, qui iniuria cecidisset alienas, 

R. 5 
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lueret in singulas aens xxv. Qaius iv. § 11 speaks of the xn. tables giving 
the right of bringing an action de arborihus succmsy and of the fatal mistake 
in pleading made by one who brought an action for his vines having been 
cut down, and used the word uites instead of arbores, Arhor being often 
used to denote that to which a uUis was trained, a lawyer might very 
naturally hold that the xn. tables did not apply. But subsequent lawyers 
held that an action might be brought, either because they considered arbor 
to include uitie as a matter of language, or because they thought cutting 
down vines was within the mischief and should be within the remedy. Cf. 
D. XLVii. 7, esp. 1 2 Sciendum eet eos, qui arhores et m/ixime uites ceciderint, 
etiam tamquam latrones puniri; ib. 1 3 ; xliii. 27. 1 1. § 3 Uitem arboris 
appeUatione contineri plerique ueterum existimauerurU, 

non posse...proliil)eri] Having spoken of the usufructuary's obligatUm 
to repair, Ulpian tums to his right to repair. Cf. D. xxxix. 2. 1 18. § 2 
(quoted below on 1 9: § 1 facxdtateni), 

nec arare aut colere] colere includes arare, as indeed according to 
Cato its principal part (Plin. xviii. § 174). It denotes all farming and 
gardening operations, but did not properly include pasture or stock- 
keeping, eicept for manure ; Varr. R, R, ii. praef. ; Col. R, R, i. § 25. 

necessarias refectiones] The distinction between necessary repairs 
and omamental improvements is one which appears in other legal relations ; 
e.g. necessary expenses incurred by a husband on the dowry property 
may, imless quite of an ordinary character, be deducted by him on resto- 
ration of the dowry. Other expenses, whether belonging to the class of 
useful or to that of pleasurable expenses, are in a different position (D. 
XXV. 1). As examples of necessary expenses in the case of a dowry, are 
given throwing out moles into the sea, or the erection of a bakery 
or granary (in some cases), the repair of a ruinous house, if usefiil to 
the wife, the restoration of olive plantations, propagation of vines, care 
of trees, constmction of suitable niu-sery-grounds, cure of siaves in illness^ 
giving security against apprehended damage (ib. 11 1 — 3; 11 12, 14, 15). 
Paulus defines necessary expenses to be those which prevent the pro- 
perty from perishing or deteriorating ; useful, those which make it 
better in point of productive power ; pleasurable, those which adom, with- 
out increasing its produce (D. L. 16. 1 79). Some such question arises 
also in the case of expenditure on property in pledge (D. xin. 7. 18); 
expenditure by an agent (D. xv. 3. 1 3. § 4 ; xvn. 1. 1 10. § 9) ; or by a 
brother on property common to himself and a brother who is a minor 
(D. m. 5. 1 26. pr.). 

uoluptatis causa] Paul (D. l. 16. 1 79) gives as instances of these 
in the case of a dowry uiridia (* shmbberies &c.', cf. Plin. ^, v. 6. § 7 ; 
Vitmv. V. 9. § 5 ; D. viii. 1. 1 15 ; 2. 1 12 ; below 1 13. § 4) et aquae salientes 
(*foiintains ', D. xxxiil 7. 1 12. § 24); incrustationes (*slabs of marble' 
below 1 13. § 7; xix. 1. 1 17. § 3, or *moulded terra cotta figures^ Plin. 
XXXV. § 154, let into the walls), loricationes (*coatings of cement'? cf. 
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Vitniv. viL 1. § 4 ; ii. 8. § 18) ; picturae (* pictures on the walls * below 
1 la § 7). 

tectoria] ^ plasterings ', i. e. the smooth coating which was given to 
walls and ceiling, and usually painted or coloured^ cf. Yitruv. vn. 3. § 5 sqq. 
We must not take facere with it, but understand reficere, For to plaster 
what is rough is more than a usufructuary has a right to do (1 44) ; he may 
only repair. 

pauimenta] ^pavements', i.e. tessellated, or mosaic, &c. Cf. Vitruv. 
vn. 1 ; Plin. xxxvl § 184 sqq. ; Marquardt Priv. Alt. p. 607 folL 

1 8. auamiiis melius repositurus sit] ^although he purpose re- 
placing it with something better'. He must not change the character of 
the house even though he improve it ; but improvements of a minor cha- 
racter may be made. It is difficult to draw the line between what is 
forbidden here, and what is allowed in 1 13. §§ 4, 7. Circimistances in 
the particular case would really decide. 

1 9. pr. quidquid in ftindo nascitur, &c.] The same double definitioh 
occurs in 1 59. § 1 (Paulus). The two parts supplement one another. NaS' 
citur might confine fruits to animal or vegetable products (though the 
term is used of islands, § 4, and rencucitur of marble, D. xxiv. 7. 1 13 ; sb 
also iUMci commonly in Pliny) ; and percipi potest, besides being in itself 
more general, directs attention to the essential condition of the usufruc- 
tuary's right. For produce (except the young of animals D. xxi. 1. 
1. 28. pr.; below 1 69 ; 1 70. § 4) only becomes his by his own act: Fructus 
fructuarii ncmfiuntj amJtequam ab eo perciperentur, ad bonaefidei autempos- 
sessorem pertinenty quoquo modo a solo separati fuerunt (D. xxii. 1. 1 25. § 1 ; 
below 1 12. § 5). Percipere, perceptio are the technical words for gathering 
(fruit), getting into possession, &c., e.g. of getting in a vintage (D. xxiv. 
3. 1 7. § 2) ; of a creditor getting payment of a portion of his debt (D. xiii. 
7. 1 22. pr.) ; of an agent receiving interest due to his principal (D. iii. 5. 
1 19. § 4) ; of freedmen getting allowances for food and clothing from the 
heir (D. xxxiv. 1. 1 4. pr.), &c. On the question what amounts to gathering 
see D. viL 4. 1 13 ; VL 1. 1 78. 

ipsiUB finictus est] Who or what is ipsius ? Is fructus genitive or 
nominative? I incline to translate *is produce of the farm*. But other 
translations are possible, e. g. * is of (i. e. included imder) actual produce ' ; 
or * is fhiit belonging to him (i. e. usufiructuary) \ Yovfructu^s as gfenitive cf. 
D. XXII. 1. 1 26. The meaning is much the same, however the words be 
taken. The last translation is favoured by Bas. di^ay/ca^erai 6 rfiv XP^^^^ 
cx<oy KCLi ytapytlv rov dypov' avr^ yap bia<l>€pei to. iv avr^ yiv6fi€va Koi ra €*£ 
avTov bvvafi€va XafiPdvtaScu, where I take the first avr^ to be the fructuary. 
(Steph. and the other scholiasts are lost here.) 

sic tamen ut b. u. arb. firuatur] 'with the limitation however that he 
must take the produce in the way a good man would think right'. 

boni uiri arbitratu] This expression is frequently used as a standard 
of proper conduct or fair judgment. It does not strictly mean ^subject to 
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a good man's arbitration*, but *as a good man would judge fit'. The bond 
to be given by the usufructuary contained it (quoted above on 1 7. § 2 
reficere). Cf. D. iii. 3. 11 77, 78 omwU qui defeifiditury boni uiri arhitratu de- 
feTidendm est. Et ideo non potest uideri honi uiri arbitratu litem defendere 
iSf qui actorem Jrmtrando ejiciat, ne ad eantum controuersia deduxiatmr; 
XVIII. 1. 1 7. pr. ; xix. 2. 1 24. pr. Si in lege locationis compreheiMum nty ut 
arhitratu domini opus adprohetur, perinde hahetur ac si uiri honi arhitrium 
comprehenmm fuisset; idemque seruatur, n alterius cuiuslibet arhitrium 
comprehensum sit: namfldes bona exigit ui arbitrium tale praestetur, qu^le 
uiro bono conuenit; xxvi. 7. 1 47. § 1 ; xlvii. 10. 1 17. § 5 (of punishing a 
slave) ait praetor ^arbitratu iudicis* : vivque qttctsi uiri boni, ut ille modum 
uerberum imponat; 1 17. § 22. Compensation for any damage done by or to 
contractors for picking olives &c. was according to Cato^s formvlae to be 
made uiri honi arhitratu Cato R, R, 144, 145, 149. The mode of applying 
such a standard is often of course subjecting the matter to the arbitratiou 
of a good man, Cf. D. xvii. 2. 11 76—78 ; xl. 5. 1 47. § 2 ; and Voigt ItLS 
naturale, i. pp. 608 foll. 

recte colere] recte is very common in the law-writers, and means 
*duly', *in accordance with right', legally considered. Thus recte agercj 
*to have good right of action'; a Maeuio non rectepetitur (D. XLV. 1. 1 116), 
'an action does not lie against Maevius'; recte soluere (D. xlvl 3. 11 106, 
108) *to make a legally good payment'; uia recte con>stituta, *a right of 
road duly created'; recte exheredarif *to be duly disinherited', i.e. the disiu- 
heritance is valid; recte dicit is right in saying; i.e. lays down good law. 
So in formal covenants ; Ulpian says, Haec uerha in stipulatione posita ^eam 
rem recte restituV Jructu^ continent: recte enim uerhumpro uiri honi arhitrio 
est (D. L. 16. 1 73), i.e. when a man stipulates for the due restitution of a 
thing, the stipulation carries with it not only the thing but the fruits, Le. 
all that fairly belongs to it (cf. D. vi. 1. 1 20). Uiri honi arhitrio is in 
effect only an expansion of recte. Cf. below 1 13. § 8 non recte nec ex honi 
uiri arbitratu fojcturumy si &c. with a reference doubtless to the usufructu- 
ary's bond; Cato R. R. 145 oleam fadundam haclege oportet locare: fadto 
recte arhitratu domini aut custodis qui id negotium curabit...si quid redemp- 
toris opera domino damni datum erit, uiri honi arhitratu deducetwr; ib. 149. 
§ 2 ; Varr. R. R. il. 2. § 6 Emtor stipvlatur prisca formvla sic: ^iUasce oues, 
qua de re agitur, sanas recte esse, vii pecus ouillum qtu)d recte. sanum est, 
extra luscam surdam minam {id est, uentre glahro), neque de pecqre mjw- 
fy>so essCy habereqvs recte licere, hc^c sic recte fleri spo^idesne f Com. i. 13. 
§ 23 testamentum ipso praeserUe conscrihunty testes recte adfuerunt. Cic. 
Top. 4. § 21 Pugnat enim recte accipere et inuitum reddere. In a purchase- 
deed from a Transylvanian wax tablet (Corp. I. L. iii. 959;. Bruns p. 207), 
in case of eviction quominwi emptorem uti frui habere possidereque recte 
liceat (i.e. preventing the piu^chaser from being allowed duly to use, enjoy, 
have, and possess), the purchaser stipulates tantam pecuniam probam 
recte dari, i.e. for so much good money to be duly given i.e. given in such 



1 9. §§ 1, 2. His rehm recte praestari* Lapidicinae. 69 

way as the law requires. See other deeds in Bruns pp. 202, 206, 208, &c., 
in some of which recte is denoted, like other words of common form, by its 
initial {R) only. So K R. for recte recipUtir, 'reservation is duly made ' 
(Val. Prob. p. 146 Kriiger^s ed.) ; R, K F. for refttw recte praestari (ib. 
p. 147). 

This last covenant {R. B, F.) is several times mentioned in the Digest 
in the form his rebus recte praestari (vi. 1. 1 19; xxi. 1. II 21, 22; l. 16. 
1 71); where we have either (a) an antique use of praestare as intransi- 
tive with his rebm as a dative, Hhat a guaranty is given for these things', 
or (6) his rdms is ablative, 'on these accounts liabilities be duly made good', 
*in these respects a guaranty is duly given' (comp. ed re, qud re, &c.). 
Huschke {FandektenkrUik p. 44) translates dass dafur das Erforderliche 
ffeleistet werden solL So in Yarro^s formula Ulosce hoiLes sanos esse noxisque 
praestari, Hhat these oxen are sotmd, and that a guaranty is given for any 
damage they have done' (Varr. R. K u. b. § 11 : also n. 4. § 5). But the 
ablative is harsh, and the former explanation is more probable. The same 
meaning is expressed in D. vi. 1. 1 58 siquid ob eam rem datum esset, id recte 
praestari. So in the common form : e.g. Haec sic recte darifieri praestari- 
qtte, stipulatus est Licinius, spopondit Irene (Bruns p. 202 : cf. 201, 210). 

§ 1. fli apes in eo fando sint] This does not refer to a chance settle- 
ment of bees on the estate, as in D. xli. 1. 1 5. § 2 (Gaius), but to hives of 
bees regularly kept on the estate. Bee-culture was a usualpart of farming. 
See Varr. R. R. iii. 16; Verg. Oeorff. iv.; Colum. ix. 28qq. So bees were 
reckoned in a legacy as part of the instrumentum fundi, si redUus ex melle 
canstat (D. xxxni. 7. 1 10). 

§ 2. lapidicinas] See below 1 13. § 5 where the right of the fructuary 
to open new stone quarries is treated, and affirmed, if such opening is con- 
sistent with proper management of the estate. The same question arises 
in the case of a dowry estate (fundus dotalis). The husband is entitled to 
cut stone in quarries already opened (D. xxiv. 3. 1 8), and, even where he 
has himself opened them, can claim all stone cut and lying on the place at 
the time of a divorce. Whether he could also claim reimbursement of his 
expenses was a disputed point, the later opinion being that he could, if 
the quarry was a continuing source of profit (xxiii. 5. 1 18. pr. ; xxiv. 3. 1 7. 
§ 13). D. xxin. 3. 1 32 relates to stone which from special circumstances 
was not infructu. 

As to the form of the word, theory is clear for lapicidinae, the omission 
of the final letter (or syllable) of the stem lapid- being supported by 
analogy (e.g. homi-cidium for homini-cidium, ttene-Jicium for uenenirficium 
uulni-ficus for uulnerificus, foedi-fragus for foederifragu^s) and being less 
likely to conceal the derivation of the word than the omission of d from 
eaedere, which would leave only one consonant of the verbal root. Lapid- 
dina^ is found in Plaut. Capt. 944 (without variation in Mss.); Varr. 
R. R. i. 2. § 23. In inscriptions : lapicaedinis Lex MetaU. Vipasc. 48 (ap. 
Bruns p. 144) ; and Inscr. 2774 Wilm. ; lapiddims ap. Wilm. 2771 not. 6 ; 
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lapicidinarvus 1376f Wilm. But lapidieinas, Cic. Div. i. 13. § 23 (except in 
Cod. V. a secunda manu); Plin. xxxvi. §§ 14, 15, 125, 168 (in all or the 
best of Detlefsen's Mss.); Panl. Diac. p. 118, ed. Muller; and in all the 
passages of the Digest (see above; also xxvii. 9. 1 3. § 6; xvin. 1. l 77. 
The grammarian Consentius (v. p. 391 Eeil) speaks of both forms as rigb,t. 
Zapicida(VaTr. L. L. viii. § 62; Plin. H. N. in. § 30; vn, § 195) confirms 
the propriety of the spelUng UplMina. 

cretifodinaB] 'chalk quarries'. Cf. D. xix. 5. 1 16. pr. Chalk was used 
for various purposes ; in its natural state, for manure (Varr. i. 7. § 8) ; and 
bumt to lime (1 12. pr.), for mortar (Cato R. R, 14, 15 ; Vitr. ii. 5). Chalk 
was also used for whitening clothes (Plin. xxxv. § 196; ; and cretafigularia 
(also called argiUa^ *china clay') for pottery (Col. iii. 11. § 9). 

harenas] Sand was especially used for mortar (Vitruv. ii. 4). The 
right of taking sand and other materials was sometimes imposed as a 
servitude in favour of neighbouring estates (D. viii. 3. 1 6. § 1 ; cf . 1 5). 

quasi bonum patrem familias] qvmi is often used as a mere conjunc- 
tion joining hke parts of a sentence. See mj Gram. § 1583; 1021 a\ and 
for the use of the accusative (patrem), rather than a fresh sentence, compaie 
§ 1269. For the meaning of quasi see below 1 13. § 3 and § 8. 

This comparison is a mode of expressing 'rightly ', *properly', siinilar to 
boni uiri arbitratu (above 1 9. pr.). Compare the terms of the bond to be 
given by the usufructuary (D. vn. 9. 1 1. § 3, quoted above on 1 7. § 2) with 
Paul. Sent. iii. 6. § 27 usujru^ctu legato^ de modo utendi cavtio a fnictuario 
9olet interponiy et ideo, perinde omnia se umrumy a/i si optimus paterfamilias 
utereturyfideivMoribus oblatis cauere cogitur. So below 1 65 debet enim omne 
qtiod dUigens paterfamUias in sua domo et ipse facere. Cf. Colimi, ix. 
1. § 6 Coiitentus non debet esse dUigens paterfamilias cibis quos suapte 
nxitura terra gignit. PaterfamUias legally was anyone who was not in 
potestate alterius whether he had or had not children, and whether of fuU 
age or not (D. l. 16. 1 195. § 2). Hence it was used of anyone who had 
independent authority either over persons or things. See below 1 13. § 5. 

§ 3. sed si] Mommsen suggests ^sed etsi\ The omission of '6^' after 
set (or sed) is possible enough; but it is not necessary to alter the text. A 
condition may be an extreme case without a writer always denoting it as 
such. Cf. D. XIX. 1. 1 1. § 1 (where Haloander would insert et) ; xlv. 1. 1 
83. § 6, where Mommsen again suggests the insertion. For the general 
law in this matter, see note on § 2 lapidicinas (p. 69). 

metalla] includes mines and quarries, and is also applied to the ore 
and stone extracted. Varr. R. B. 1, 2. § 22 oc magis putem pertinere (ad 
agriculturam), figlinas quemadmodum exerceri oporteat quam argentifodinaSf 
aut alia et alia metcUla, quae sine duhio in aliquo agrofiunt (where alia et 
alia is used in reference to the old derivation of metaUa^ cf. Plin. xxxni. 
S 96 tihicunque una imienta uena est, nonprocuZ inuenitur alia.,.unde me- 
talla [fi(T aXka] Graeci uidentur dixisse). Cf. infr. 1 13. § 5 proinde 
uenas quoque lapidicinarum et huiusmodi metallorum inquirere poterU. It 
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is used of the mines, Liv. xlv. 29. § 11 ; Plin. xxxiii. pasnm; Cod. Theod. 
X. 19. 11; bf the ore Plin. xxxiii. § 59. Condemnation to work in the 
mines was a frequent punishment of criminals, D. XLViu. 13. 1 8. § 1 ; 
19. 1 8. §§ 4—12. 

inneiita] 'discovered' commonly applied to finders of treasures, e.g. 
D. XLi. 1. 1 63. pr. ; xxiv. 3. 1 7. § 12. So of finding stone-quarries, &c. 
ib. § 13. 

cuxn totias agri, &c.] The bequest being a bequest of the usufruct 
of the land without limitation, it will cover imlaiown as well as known 
produce. 

reliiuiliatnr] 'left bj will'. This use of rdinquere is common and 
arises naturally from its proper meaning of 'leave behind'. A man on 
death leaves behind his children and his property : he leaves behind his 
property for his children or for others according to the rules of law. As 
tihe law gives him the right of willing who should enjoy it, rdinquere alimi 
comes to be understood as equivalent to dare alicui tettameTUo, Comp. 
Plaut. Aul. 951 Is quaniam moritur, ita atiido ingenio fuit, numqu^am in-* 
dicare id JUio uoluit suo, inopem^que optauit potius eum relinquere quam 
eum thesaurum conmx)straret JUio, Agri reliquit ei non magnum m^um, 
Relinquere is used of inheritances, e.g. Gai. iii. 70 si cum liberis stUs etiam 
extraneum heredem patronus reliquerit; D. ii. 14. 1 40. § 3 heredihus testa- 
mento rdictis; of legacies, e.g. Gai. n. 197, &c., and of giving by will 
freedoms (D. xl. 4. 1 41. § 2), and releases (D. xxxiv. 3. 1 3. § 3), but especially 
in describing Jideicommissa, probably because neither instittiere (heredem), 
nor dare {testa7neiito\ nor legare were suitable. See Gai. ii. 262 — 264, 
269 — 274 ; Paul. Sent, iv. 1. But rdinqu/) was not a good technical word 
to create SLj^deicommissum (Paul. Sent, iv. 1. § 6). 

§ 4. hiiic uicinus tractatus est] The question raised about the right 
of a usufructuary to the produce of mines discovered after his usufruct 
commenced, is one of the same nature as that of his right when the estate 
receives an accretion by the action of a river, &c. Huic is the question 
just treated ; traetatiis,,iha,t going to be mentioned. 

uicinus] 'resembling', 'analogous'. Cf. .D. xix. 4. I 2 Aristo aitj 
qttoniam permutatio uicina esset emptioni, &c. 

in eo quod accessit] ' in the case of an accessory '. A common use of 
the preposition, e.g. D. ii. 14. 1 27. § 2 idem dicemus et in honaejidei con- 
tractibus, 

Accederey accessio, are used in the law-writers jfrequently of such 
appurtenances or accessories as share the legal fate of their principal 
(accessio cedit principali), It is especially used to include accessions from 
without, as distinguished from growths. The heading of D. xxii. 1 is de 
usuris et fructilms et causis^ et omnibus accessvoniJbus et mpra, Such accretiond 
are buildings erected on land, trees planted, gradual deposits on a river 
bank (as here), writing on paper, the gold setting of a jewel, embroidery on 
dresses (D. vl 1. I 23 ; Gai. ii. 70 sqq.). But not only such secondary 
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objects as are in phjsical connexion with a thing (to which class of appur- 
tenances modem lawyers would confine the term in its strictest use, e.g. 
Wachter Fand. § 65 ; B5cking Pand. §§ 78, 81) are called acoessories, but 
even such as the terms of a bargain or the intention of a testator may have 
made accessory (D. xxi. 1. 1 1. § 1 ; 1 32; 1 33 ; xxx. 1 63 &c. ; xviii. 1. 
1 34. pr.). The use of these words in reckoning the length of time necessary 
for usucapion (D. xliv. 3. 11 14 — 16), and in speaking of sureties (Gai. m. 
126) is not here relevant In Cato, E. R. 144 — 146, and Cic. Verr. m. 32, 
36, 49, 50 and others, aoceuio is usedof an 'additional' payment or com- 
mission. 

aUuilioiliB] The meaning of aUuuio is given clearly by Gai. ii. 70 Sed 
et id, quodper alluutaneni nobis adicitur, eodem iwre (i.e. xuregenHnm) nastrum 
JU: per aUuuionem autem id uidetur adidy qttod ita paulatimflumen a^o 
nogtro adicity ut aestimare non possimus quantum quoqtto momento temporis 
adiciatur. The question was mooted whether if a river had gradually 
encroached on one bank and left some accretions on the other, the owner 
of the land encroached on could not claim the accretions, as if they had 
been simply moved by the river from one side to the other. But it was 
answered, AU we know is some particles were washed off, some particles 
were washed on, but it is not possible to identify the one with the other 
(Frontin. de controu. agr. p. 50, ed. Lachm.). It was competent to each 
riparian owner to secure his own bank, provided he neither impeded 
navigation nor unfairly altered the set of the stream, D. XLm. 12. 1 1. § 16 ; 
13. § 6 ; 15 ; Hygin. p. 124 ; Sic. Flac. p. 150 (Grom. ed. Lachmann). 
When the land in question was ager limitatua, Le. land pubHcly surveyed 
and set out by boimds, the extent of land belonging to each person was 
defined by the bounds, and accretions beyond these boimds did not belong to 
these persons, but were open to be seized by the first occupant or to be 
claimed by the state (D. XLi. 1. 1 16 ; cf. XLm. 12. 1 1. §§ 6, 7, and 
see Rudorff Qrom. Inst. p. 452). Such accretions were so unstable, 
that Theodosius directed that they should be entered separately in 
the census and not subjected to taxes (Theod. J^ov. ii. 20, also in 
Grom. p. 273, ed. Lachm.). The rights to islands created by the river 
changing its course, or to a river-bed left dry, or to land bodily moved 
by a violent mountain-torrent, or to land temporarily covered by an 
inundation are all different from the case of alluvion. The Nile and the 
rivers of North Italy, especially the Po, often led to these questions being 
raised. (C£ Frontin. p. 50 ; Hygin. p. 124 ; and Theod. I^ov. quoted above.) 

Godefroi sees in our passage a correction of Paul. Sent. m. 6. § 22 
Accessio ab aUuuion>e ad fructttarium fundum (omit fundum with Kriiger, 
or xe&Afundi with Huschke), quia fructus fundi non est, non pertinet. But 
tbat relates to the property in the alluuio, our passage to the usufruct 
of it. 

si insula in flumine nata sit] According to Gaius (D. xll 1. 1 7. § 3) 
this was a frequent occurrence. See also of same title 1 29 ; 1 30 ; 1 56 ; 1 65. 
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§§ I — 3. The case here treated of is the third of those named in 1 30. § 2. 
Tribus modis insula injtuminejit, uno, cum a^grum qui cUtiei nonfuit amnis 
circun\fluit ; alterOj cum locum qui aluei esset siccum relinquit et circumfluere 
eoepk; tertio^ cum paulatim coUuendo-locum eminentem supra alueumfecit 
et eum aUuendo auant, The law assigned such an island to those, whether 
one or more, who owned the opposite banks if the island was in the centrei 
but if not, then to the owner or owners of the nearer bank, and in propor- 
tion to the length of opposite bank owned by each (ib. 1 29). A floating 
island not oohering to the bottom of the river was regarded as part of the 
river and therefore public (ib. 1 65. § 2). 

esse enim nelnti propTinm fimdnm] 'for it forms, Pegasus thinks, a 
kind of special estate ', is not a part of ^nother estate but an estate in itself. 
For this use ot proprium cf. Julian in D. xli. 4. 1 7. § 1 Si fundum 
Comdianum pro emptore Umga possessione capiam^ et partem es uicinifundo 
ei adiciam,...partes quae emptioni fundi (emptione fundoP) adiciuntur 
propriam ac separatam condicionem habent, et ideo possessionem quoque 
earum separatim nancisci oportet, 

nelliti] 'as it were' is here used simply to qualify a somewhat too 
strong expression. Cf. Qai. i. 111 Quae enim ueluti annua possessione 
usucapidKaur, in familiam uiri transibat ; so also t^uty D. v. 6. 1 1 Quos 
praetor udut keredes facit, koc est, quihus bonorum possessio data est, 
Qai, II. 104 Aere perctUit libram idque aes dat testatori uelutpretii loco. So 
frequentlj qtiasi, cf. 1 13. § 3. (Another firequent use of TidtUi or tieltU is 
^as for instance', e.g. Gai. i. 114, &c.) 

non est sine ratione] 'there is reason in this view'. What is added 
(as by aUuuio) so gradu£dly that its addition is not to be peroeived or 
dated, may properly be considered part of the natural growth of the 
property over which the usufructuary has rights : but what in its very 
origin is quite separate cannot be r^arded as a product, or as included in 
the original creation of the right. 

nam] Instead 6f giving the principle of the distinction, a state- 
ment of the law is given embodying the principle on which it is 
based. 

latet] The hbs. have latitet, apparently without variation. But the 
mood is wrong, and inconsistent with apparet as well as with its apodosis 
augetur; and the word latitare appears elsewhere to be used only of 
purposed ooncealment, 'keeping out of the way*, e.g. D. ii. 4. 1 19; 
in. 3. 1 21 ; XL. 5. 1 1 ; 1 28. § 1 ; xlh. 4. 1 2. § 2 ; 1 7. § 4, &c. ; Gai. 
iiL 78 ; on the other hand Justinian Inst. n. 1. § 20 has est autem alluuio 
incremetitum latens; and latet is both a suitable word and accounts for 
the final syllable in the hs. latitet, I scarcely think any justification can 
be obtained for latitet from Gaius' words, ii. 70 Ita pavlatim adidtur ut 
ocvlos nostros fallat. 

et nsTis f. angetnr] Hhe usufruct also is increased', i.e. as well as 
the proprietas. 
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fractuario non accedit] ' it is not an accretion for ^he benefit of the 
usnfructuary'. Just above we have the abstract right put in the dative, 
proprietati accedat. The meaning is the same. 

§ 5. aucupionun et aenationnm reditum] ' the retums from fowling 
and huntingV i.e. the profits of them. PauL Sent m. 6. § 22. The 
game itself is wild and the propertj of him who catches it, whether 
he have an interest in the land or not ; though a stranger may of course 
be prevented from trespassing for this as for any other piurpose (D. 
XLi. 1. 1 3). But the facilities which the estate may have for catching 
game are part of the usufruct, and, if they lead to profit, the profit 
for the time belongs to the usufructuary. Some estates had staffs 
of fowlers and hunters regularlj kept. Cf. D. xxxm, 7. 1 12. §§ 12, 13; 
ib. 1 22. 

§ 6. seminarii] * a nursery bed'. Cf D. xxv. 1. 1 3 8i (uir in prae- 
dio dotali) uites propagauerit ud arbores curauerit uel seminaria pro 
utUitate affrifecerit, necessarias impensasfecisse uidebatur, XLVII. 7. 1 3. § 4 ; 
Cato K R, 46 ; 48. § 1. They were used for vines (Col. iv. 16. § 1 ; cedled 
also uitiarium, Cato R. R. 40. § 1 ; 47 ; Col. m. 4. § 1 ; Plin. xvn. 164); for 
olives (Varr. R. R. i. 47 ; Col. v. 9. § 1) ; figs (Varr. ib.) ; elms, beeches &c. 
(Col. V. 6. § 1 ; § 5). The produce of this, as well as of other parts of the 
estate, belongs to the fructuary. The produce would be either fruit itself 
or young plants or cuttings. 

ita ut] The mss. have ita tamen ut. Mommsen suggests the omission 
of tamen. It may easily have come here from the last syllable of i^a,, or 
from the debet tamen shortly affcer, but is not appropriate here, where the 
nature of the right is given, not a restriction as in 1 7. § 2 hactenus tamen 
ut; 19. pr. sic tamen ut. 

seminare] The Lexx. give only the meaning of 'soV, referring to 
Col. n. 4. § 4; § 11 ; 8. § 1, § 4, where grain is spoken of. But it is also 
used of planting (v. 10. § 2) ; and sem^ is quite generaL Cf. Cato R. R. 46 ; 
Varr. B. R. i. 39. § 3 where four kinds of semina are named, seeds, quick- 
sets, cuttings, and grafts ; Col. v. 5. § 6 De quaZitate seminum inter auctores 
non co^/iuenit. Alii maUeolo protinus conseri uineam mslius eanstim^aiU, alii 
uiuiradice, &c. The produce of a nursery would naturally be used rather 
for planting, &c. than for sowing. 

paratum] * ready at hand'. Col. v. 5. § 1 Qui tiolet freqttens et dispo- 
situm arhustum paribvs spatiis fructuosumque habere, operam doMt ne 
emortuis arboribus rarescat, acprimam quamque senio aut tempestate afiHc- 
tam submoueat, et inuicem noudlam sobolem substitttat. Id auiem facUe 
consequi poterit, siulmorum seminarium paratum habuerit. YorparO' 
tus cf Plin. £p. II. 17. § 25 Qtu>cumque loco moTieris humum^ ohuius et 
paratus humor occurrit. 

quasi instrumentum agri] ' as a kind of stock or working-plant of the 
land'. The instrumentum fundi is that with which it is instructus *fumished1 
It is defined (for a legacy) by Ulpian after Sabinus, In, instrumento fundi 
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ea esse qvjaefmctus qttaereTidi cogendi consermndi gratia parqta, sunt (D. 
XXXIII. 7. 1 8. pr.). It consisted of three classes of objects, slaves, animals, 
implements ; called by some ingtrumeTiti genus uocale, semiuocale, mutum 
(Varr. R, R. i. 17. § 1). Thus it comprised the slaves employed on the 
estate, their wives and families ; the plough-ozen and the herds kept to 
make manure ; farming-implementSy presses, vats ; if there are pastures, 
the sheep and shepherds ; if hunting and fowling, the hunters, fowlers, 
dogs and nets ; also beasts of draught, carts, boats, casks, emplojed to 
export the produce ; and though many wished to confiine the term to the 
more permanent things {apparatvs rerum diutius mansurarum\ others 
e.g. Servius and Ulpian, included wine and com prepared for the labomr- 
ers, and seed for sowing (D. xxiii. 1 8. — ^l 12. § 15 ; PauL Sent. IIL 6. 
§ 34 sqq.). Things attached to the ground, as reed-beds, withy-beds, 
trees for stakes, were not comprised in the instrumentum fundi because 
ihey were part of the fundus itself (ib. 1 12. § 11). Hence in our passage 
the nursery-beds are called quasi instrumentum. The t&rmfundus instruc- 
tus in a legacy was eventually held to be somewhat wider WiBJifundvs cum 
instrum^o (1 12. § 27 ; 1 5). 

nt — ^restituatnr] The usufructuary must keep the nurseries standing, 
80 that on the ezpiration of the usufruct they may be there for the 
owner. The usufructuary has only the use and produce and is bound 
to renew. 

§ 7. instrumenti fructnm habere debet] A legacy of an estate 
did not carry with it the working-plant, unless this was expressed, e.g. 
fundum cum instrumentOy or fundum et instrumentum, or (a still larger 
term) fundum instructum, or (still larger term), t£^ optimus nhoximtisqtie 
e*t, or utipossedi (D. xxxni. 10. 1 14 ; 7. 1 6 ; 1 12. § 27 ; 1 20. § 9 ; 1 22. 
Paulus Sent. lu. 6. § 34 appears either to be in some way mutilated, or to 
represent a divergent opinion. Cf. Huschke ad loc.). A legacy of the 
usufruct of an estate did (according to our passage and below 1 15. § 6) 
carry with it the usufruct of the working-plant. In D. vii. 8. 1 16. pr. 
a legacy of the use of an estate lU instructus esset is spoken o£ 

facnltatem] Hhe power', i.e. Hhe legal power' or ^right'. So Gai. 
II. 163 Si adierit (hereditatem), postea rdinqu^ndae hereditatis facultatem 
non habet; D. xxxv. 2. 1 1. pr. Lex FcUddia liberam Ugandi facuUatem. 
dedit usque ad dodrantem (in the law itself the words are nis potestasque 
esto), xxviiL 7. 1 22 ; xxix. 2. 1 28. In D. xxxix. 2. 1 18. § 2 a usufruc- 
tuary is said to have no right to security for possible damage to his own 
house from that of which he has the usufruct, quia reficiendi habet facvl- 
tatem ; nam qui uiri boni arbitratu uti deberet, reficiendi quoque potestatem 
consequitur, where legal power is at least principally regarded. The more 
frequent meaning oifacultas is 'means', * possibility' *(non-legal) power', 
e.g. Ulp. 24. § 26 Ususfructus legari potest iure ciuUi earum rerum, quarum 
salua substantia utendi fruendi potest esse fouyuUas; D. iii. 3. 1 73 Non 
optulit pecuniam. Quid si tum faciUtatem pecuniae iion hahuit F x. 4. 1 5. 



76 PaliLS. Salix, ibc. 1 9. § 7. 

§ 6; XLV. 1. 1 137. § 4, &c. So f<uivltate$ often in the sense of 'pecuniary 
means', e.g. Qai. li. 154 Qui facultates suas suspectas hahet. 

nam et si] Another analogous case is introduced as an argument. 
The working-plant is in the same relation to the estate, as is a wood not 
pdrt of the estate, but utilized in connexion with it. This passage 
is in the Vat. Fr. § 70, but so mutilated that no help can be derived 
irom it. 

et sit ager unde, &c.] 'and if there be land whence the owner 
used to take poles for the use of the estate in question'. The ag^er is 
clearly not part of the fundus, This interpretation, as old as Accursius, 
is confirmed hy the distinguishing addition to fundum, viz. cuius usus 
frvxAus legains est^ and by Steph. €v$a ovcovfl^povicTog dypov XrfyareveTai 
Ka\ eT€p69 ioTiv dypog, i( ov avmiBtg ^p rf irpoirpi€Ttipi<o irdKovs rirar... 
\afifidv€iv Ka\ cif top dypop ot tov ova-ov^povKTOP cAi/yarevo-c ii€Ta<^p€vP, 
Cf. Donell. lur. Ciu. x. 7. § 9 ; BudorflTs note n to Puchta's Cursus § 255 ; 
Vangerow, Pand. § 344, Anm. i. 1 (i. p. 735). A case in point is found in 
an inscription at Petelia (Strongoli) Corp. I. L. x. No. 114. 

palo] 'poles, stakes*, used for fences, Varr. R. R. i. 14. § 2 ; or to 
train the vines to, Varr. R. j?. i. 8. § 4 ; Col. iv. 12 ; 13 ; Plin. xvii. § 174. 
Thej were round sticks sharpened at the end, and opposed to ridicae 
which were clefb from the bulk (cf. Colum. xi. 2. § 11). See below on 
1 10. The singular nimiber is often found for the generic name of articles 
of food or other daily purposes. So salice, karundine in next line and 
caesae karundinis ud pali compendium in 1 59. § 2 ; uestis in 1 15. § 5. 
Cf. Cic. Sen. 16 UiUa ahwndat porco, haedo, affno, gaUA/na, lacte, caseo, meUe. 

pater familias] i.e. the testator, spoken ofaspat.fam. in his capacity 
of absolute owner of the estate. So just below ; and see note on 1 13. § 5. 

salice] *willow', *osier', *withy' used for vine-poles, ties, basket-work, 
&G. ; hanmdine, 'reed' for cross (and other) poles for vines. Cato R R. 
6. §§ 3, 4; 9; 33. § 5, &c.; Varr. R.R.1. 23. § 4; Plin. xvi. §§ 173—177; 
xviL §§ 141 — 146; 174; Colum. iv. 12; 17; 30 Quoniam constituendis 
colendisque uineis guae uiddxmtur utiliter praedpi posse disseruimus, peda- 
minum ittgorumque et uiminum prospiciendorum tradenda ratio est. Haec 
enim quasi quaedam dotes uineis ante praepara'ntw...Quare salices uimi^ 
nales atque arundineta uulgaresque sUttae ud constdto consitae castaneis 
prius facienda sunt. Salicum uimincUium, ut Atticus putat, singula iugera 
suficere possunt quinis et uigenis liga/ndae uineaCy arundineti singula iugera 
uigems iugandis; castaneti iugerum totidem palandis qmt arundineti 
iugandis. (The word dos was applied by analogy to denote the instrumenr- 
tum of a vineyard as above (cf. D. xxxiii. 7. 1 16. § 1), and in Col. iii. 3. 
§ 5 ; § 8 ; and the instrum^fntum of a farm which was let with the farm 
itself, D. XXXIII. 7. 1 2. § 1 ; 1 20. § 3; XLVi. 1. 1 52. § 1 ; Cod, Theod. v. 
14. 1 4 ; called in Qreek cV^ifx^, D. xxxi. 1 34. § 1 ; xxxii. 1 68. § 3 ; Cod. 
Theod. V. 13. 1 18. Dos was applied also to the corporate property of the 
Bakers' Company, Cod. Theod. xiv. 3. 1 13; hence/wwc?i dotales ib. 1 7.) 
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liactenns uti posse, ne ex eo nendat] 'may use them, but is not 
allowed to sell of their produce*. The case is difFerent however if the 
usufruct of a withy-bed or of a lopping-plantation or reed-bed is specifi- 
callj bequeathed him. Then he is entitled to the produce as in any other 
case of usufruct, and can deal with it as he likes, his conduct being regu- 
lated only by the general duty to farm in a husbandlike manner. 

Bnnam caednam] 'a coppice' (from Fr. couper, to cut) or 'underwood'. 
Gaius, in D. L. 16. 1 30, pr., S8ija,siltia caedtta est, ut quidam putant,quae in 
hoc habetur tU caederetur: Seruius eam esse qtiae sucdsa rursus ex stirpibus 
aut radicibtis renascitur, Modem lawyers often speak of it as having a 
wider and a narrower meaning, the wider meaning, given first by Gaius, 
including any woods intended for felling; the latter meaning, that of 
Servius, being only coppice-wood. (See e.g. Hoffmann JServ. § 41; Van- 
gerow Pand. § 344, Anm. 1.) I do not think it is necessary to suppose the 
meanings to be different; but Servius gives a more precise definition. 
For mlvM caedua is generally used in a context which best suits coppice- 
wood, and nowhere, so far as I see, where it must mean timber plantation. 
Cl 1 10; 1 48. § 2; viil. 3. 1 6. § 1; IX. 2. 1 27. § 26; XvnL 1. 1 80. § 2; 
xxrv. 3. 1 7. § 7; l. 15. 1 4. pr. In xvm. 1. 1 40. § 4 arundinem caeduam 
et sUuam infructu esse respondit, et should be supplied before caeduam (so 
Cujac.) ; XXIV. 3. 1 7. § 12 puto autem si arhores caeduae fuerunt uel gremicUes, 
dtci oportet in fructu oedere Haloander suggests cremiales, Le. for buming. 
Stephanus interprets our passage of coppice (referring to the second mean- 
ing given by Gaius), TfirfriKrj vkrj €(ttiv, ^ns furh ro rtufi&fjvcu nakiv eie r&v 
pi(&v rj €K T»v Kkddiov <l>vti Koi avdis avabibaa-u Cato, R,Ii.l. § 7, places in 
order of profitableness the various kinds of land : uinea est prima si uino 
muUo sietj secundo loco hortus irriguus; tertio salictum; qttarto olettm; 
quinto pratum ; sejcto campus frum>entarius ; septimo silua caedua; octauo 
arbustum ; nono glandaria sUua (quoted by Varr. ^ i2. 1 7. § 9 ; Col. in. 
3. § 1). Varr. B. R. i. 23. § 5 Alio loco ut seras ac colas sUuam caeduam^ 
alio ubi atumpare. Pliny xni. § 39 Sunt et caeduae palmarum qicoque 
siluae rursus germinantes ab radice stuxisae ; and (after closing his account 
of fruit trees) xvii. § 141 restat earum (arborum) ratio, qum propter cdias 
seruntur ac uineas maxime caedtto ligno. Principatum in his obtinmt 
salices. Then, after mentioning harundo (§ 144), castaneaj praised as re- 
germinatione caedua ud salice laetior (§ 147 : c£ Col. iv. 33. § 1 castanea 
post quinquennium caesa more salicti recreatur), and aescultu (§ 151), he 
proceeds praeter haec sunt caedua quae dudmuSy fraxinusy laurus, persicOf 
corulus, malus. In fact a siUua caedua was a frequent constituent of an 
ordinary farm, supplied it with poles and stakes, and was in regular cutting 
and a source of use and periodically recurrent profit as a crop. (It was 
cut at longer intervals than a year, D. xxiv. 3. 1 7. § 7.) Timber, so far 
as was required for the repair of the buildings, was grown along the road» 
(Cato 6. § 3 ; Varr. R. R. i. 24. § 3). The mountain timber-forests were 
hardly ordinary subjects of usufmct. If such a usufruct was granted. 
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felling at regular intervals would no doubt Be intended and properly 
exerciseable. But in an ordinary usufruct of a farm express words would 
naturally be required to give a usufructuary a right to fell timber planta- 
tions. See 1 10. The Scholiast Dorotheus on Bas. xivnr. 8. 1 7=D. xxiv. 
3. 1 7. § 7 however understands the expression of felled timber, explaining 
T^s T€fivofi€vrjs vKrjs by t^v ^pyaaifiMV /iryaXov ^vXoav tSv fi€Ta to kott^vcu 
d7roTi6€fi€v<Miv €v T^ op€i <SaT€ dfro/SoXctv T^v vyp&nfra, And PHny, ]i!p. III. 
19. § 5, speaks of woods producing timber being a source of regular profit, 
Agri constant campis uineis siluis quae materiam et ex ea reditum, sictct 
mxxlicumy ita statum praestant, But Pliny may mean by materia poles and 
stakes. In English law * Every tenant for life unless restrained by cove- 

* nant or agreement has the common right of all tenants to cut wood for 
^fuel to bum in the house, for the niaking and repairing of all instruments 

* of husbandry, and for repairing the house and the hedges and fences, and 

* also the right to cut underwood and lop pollards in due course. But he is 
*not allowed to cut timber'. Josh. Williams, Real Property^ p. 23, ed. 
1880; Coke, Litt, p. 53. By the Code Napoleon § 591 the usufructuary can 
cut timberin forests which are regularly cut, but raust follow the prece- 
dent of the former proprietors as regards quantity and times. 

sicut pat. fam. caedebat] i.e. 'at such intervals of time and in the 
like quantities '. It is not clear whether Trebatius is speaking of the grant 
of a usufruct in express terms of a coppice or reed-beds, or of the usufruct 
of an estate having such on it besides other farming arrangements. Pro- 
bably the doctrine would hold in either case. • Heimbach in Weiske's 
Bechts-Lex, xi. p. 8. § 6 apparently takes pater familias in the sense in 
which it is used in § 2. But it can hardly denote here more than *the 
former owner \ though the usufructuary in this case as in others would of 
course have to act in a husbandlike manner. On this use oi pater familias 
see below note on 1 13. § 5 (p. 108). 

licet...solebat] Licet is generally used with the subjunctive in law 
Latin as well as in other ; but occasionally we have the indicative, e.g. D. 
I. 3. 1 31 ; L. 16. 1 58. pr. 

ad modum enim, &c.] ' we must look to the quantity used, not to the 
kind of use '. For modus and qualitas cf. D. xix. 1. 1 42 /S^i exiguus modus 
siltiae desit et piius in uineis habeat (fundus) quam repromissum est.,.uidea' 
mvs ne nuUa quereUa sit emptoris in eodemfundo, si plus inueniat in uined 
qttam in prato, cum uniuersus modus constat,,.Rectius est in omnHms supra 
Scriptis casibus lucrum eum damno compensari^ et, si quid deest emptori siue 
pro modo siuepro qualitate loci, hoc ei resardri; xviii. 1. 1 40. pr. 

1 10. ez silna caedua] Bas. here and in 1 48 has dno r^f Kavo-ifirfs, 
but this is a mistake. Steph. understood it rightly. And so Bas. has 
T€fivofX€vrf in D. L. 16. 1 30 ( = Bas. n. 2. 1 20); xxiv. 3. 1 7. § 7 (=Bas. 
XXVIIL 8. 1 7). 

pedamenta] * props '. Cf. Varr. R. R, i. 8. § 1 Quihus stat recta uinea, 
dicuntur pedamenta: quae transttersa iunguntur, iuga,.,^ 4 Pedam^ntum 
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fere qttcUttor gen&twm, Umm robustum quod dptimum sdet afferri vrt mneam 
e quercu oc tunipero et uocatur ridica (cf. D. xliii. 24. 1 11. § 3) : alterum 
palus e pertica:.,Jertium quod korum inopiae suhsidio misit arundinetum; 
inde enim aliquot coUiffcUas libris demittunt in tvhrdos fictiles:...quartum est 
pedamenttmi naiiuum eius generis, vhi ex arhorihus in arbores traductis uiti- 
bus uinea fit. Plin. xvii. § 174 Fedamenta optuma quae diximus (i.ei 
chestnut, horse-chestnut, ash, laurel, hazel, &c. §§ 147 — 151) auit ridicae 
e robore oleaquej si non sint, pali e iunipero, cupresso, labumo, sabuco* * 

rainoB ex arbore] ' boughs from trees growing in the coppice '. The 
jpedamenta would usually be stems growing from the roots or stumps : if 
there was a large tree, he might cut branches, but to fell the trees them-' 
selves was not allowed him. 

in uineam stimptnmin] In a coppice the usufructuary may cut for 
any purjiose, even to sell ; in a wood not intended for lopping (e.g. silua 
fflandaria, see Cato quoted in note on silu>a caedua) he might cut what 
was required for the vinejard, but only if he could do so without spoiling 
the estate. A similar restriction was necessary even in a coppice, if the 
right was only a rural servitude, not a usufruct (D. viii. 3. 1 6. § 1). 

1 11. si grandes arbores essent] I imderstand this to relate to large 
trees whether in a sUua caedua or a sUzia non-caedvKi. A quahfication 
* except for the purpose of repairing the farmhouse * is added in 1 12. pr. 

1 12. pr. arboribns enolsis] * pulled up by the roots ', cf. D. xlvii. 7. 
1 7. § 2. It is difficult to see why ui ttentorum is not applicable to euolsis 
as well as to deiectis. The action of water is the only involuntary agent 
besides wind that is likely to have upset a tree. Perhaps the explanation 
is this. Trees could fall either by the roots being pulled up or the stem 
being broken. Wind or human action is the most common agent in either 
case. Ulpian was going to speak quite generally {euolsis ud deiectis), but 
remembering the use of deicere of men felling trees he has inserted 
ui uentorum before deiectis. Euellere is also spoken of men's action as 
in D. XLVii. quoted above, but men would not pull up timber trees unless 
when very young and unimportant. For deicere cf. 1 13. § 4 ; § 5 ; 1 19; 
4 1 ; 6. 1 2 ; xviii. 6. 1 9 Si ah herede fundi ustisfricctus petittts sit, qui 
arbores deiecisset aut aedificium demolitus esset ; xxxii. 1 55. § 2 ; Sic. Flac. 
p. 144, Lachm. Si utrisque possessoribtis conueniat ut finales arbores dd- 
ciant. See Ulpian, quoted below on nec materia (p. 80). 

nsiiue ad nsnm, &c.] ' for his own use and that (i.e. the repair) of the 
farmhouse only * Le. not for sale. Usque in this sense, of the extreme limit, 
is chiefly in expressions of place, time, number or the like, e.g. tisqice in 
diem mortis stuie (D. xxxii. 1 35. pr.) ; praedia mea omnia qtiae sunt usque ad 
praedium quod uocatur Oaas (ib. § 1) ; usque ad partem dimidiam eius 
numeri ^nanumittere permittitur (Gai. i. 43). The words usqm ad usum are 
coniirmed by Vat. Fr. § 71. 

ferre] *carry off', 'take'. Cf. 1 27. pr.; 1 35. § 1 ; 1 42. § 1 ; D. ix. 2. 
1 27. § 27 Si salictum maturum ita, ne stirpes laederes, trderis, cessare 
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AquUiam icribit (where Mommsen favours the reading of the infenor mbs. 
seciteris) ; XLVii. 2, \ 21, ^ 6 Si de naui onerata furto quis seaetariwm, 
frumevUi tulerit; XLVin. 13. 1 2. Here (compare also auferret two lines 
below) probably in the sense of taking as his share or profit, cf. xvn. 2. 1 30 
Muciua acribit nonpoese aocietatem coiri, ut aliam damni^ aliam lu^partem 
sodusferat; Plin. Ep, v. 1, § 10 Tulifructum non conscientiae m/xio uerum 
etiam famae. But unless taken for such purposes as the repair of the 
homestead, they apparently belong to the proprietor (1 19. § 1). 

uec materia eum pro ligno lumnuii] m^ateria is Himber'; lignum, 
^firewood'. Ulpian (D. xzxil 1 55. pr.) speaking of legacies says Idgni 
appellatio nomen genercde est, sed sic separatur ut sit aliquid materia, aZiquid 
lignum; mxxteria est quae ad aedijicandum ftdciendum necessaria est, lignum 
quidquid conburendi cau^a paratum est, Sed utrum ita demum si concisum 
sit, an et si non sUf EtQ, Mucius refert, si cui ligna legaia esserU, quae in 
fundo erant, arhores quidem materiae causa succisas non deberi : nec adiecit, 
si non comburendi gratia succisae sunt, ad eum pertinere, sed sic inteUegi 
consequens est, He goes on (§ 2) to point out that if a wood (sUua) was 
intended to be cut up for firewood, siltta quidem non cedet, deiectae autem 
arbores lignorum appeUatioTie contindnmtur, nisi aliud testator sensit, In 
our passage there is no such distinetion of the trees supposed, and tbere- 
fore the usufructuary is not justified in taking timber trees for firewood, 
unless he can find no firewood elsewhere. 

si habeat unde utatur ligno] 'if he have other sources of supply 
offirewood'. 

alioQuin] ' otherwise' i.e. if this rule does not hold. 

hunc casum passum] i.e. ' if all the trees on the estate had been tom 
up or blown down '. 

materiam ipsum succidere] Hhe usufructuary may himself cut 
timber', i.e. he may not only use what has fallen, but may fell. For 
succidere cf. Col. xi. 2. § 11, speaking of the month of January, Eidicis uel 
etiam palis conjiciendis idoneum tempus est : nec minus in aedificia succidere 
arborem cmvuenit, Sed utraque m^lius flunt luna decrescente ab uigesima 
usque ad trigesimam, quoniam omnis materia sic caesa iudicatur carie non 
infestari; Plin. xvi. § 58, &c. See above in note on nec materia, &c. 

quantum ad uillae refectionem] 'as much as is required for the 
repair of the homestead \ Attinet orpertinet is imderstood. So D. ii. 8. 1 2. 
§ 4 ; in. 3. 1 33. pr. The verb is expressed in Gai. i, 73 ; 157 ; Ulp. xi. 8. 

calcem coquere] Lime-buming is described by Cato R, R, 38 ; Vitruv. 
II. 5. See above on 1 9. § 2 cretifodinas, 

§ 1. ad nauigandum] The mss. have nauigandum without ad, which 
is not Latin. Either the insertion of ad or correcting ruiuigandum to 
nauigcUum is necessary. The former construction is usual in the Digest^ 
e.g. IV. 6. 1 35. § 1 ; XLi 2. 1 1. § 11 ; xlil 7. 1 2. § 1. Mommsen suggests 
the latter correction. 

The purport of the section is that the usufructuary of a ship is within 
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his right if he send it to sea, even though a storm be impending and 
the ship be eventually lost. Cf. D. vi. 1. 1 16. § 1. Cf. ib. 1 62. pr. 

§ 2. ipse firui ea re] Frui is not strictly a technical word. It denotes 
taking the produce, or, more generally, having the fuU enjoyment of a thing, 
e.g. In ea cattsa est, ut sine dolo malo in lihertate fuerit atque ideo possessoris 
commodo fruatur (D. xl. 12. 1 IS. § 3), and is thus applicable to an owner, 
or a possessor (Gai. iv. 167), or a tenant. As a purchaser was entitled to 
bave lawful possession {kabere licere D. xix. 1. 1 1. p?.; 1 11. § 8), so a 
hirer was entitled to have the produce {frui D. xix. 2. 1 9. pr.; § 1 ; 1 15. 
§ 1, &c.) e.g. si domus ttel fundus in quinquennium pensionibus locatius sity.., 
colonuSy si eafrui non liceat, totius quinquennii nomine recte agiet, etsirdiquis 
annis dominus fandi frui patiatur (D. xix. 2. 1 24. §§ 2 — 4). But it is also 
used frequently in the sense of ' exercising the rigbts of a fructuary '. So 
here. The fructuary in time loses his right, if he does not exercise it, but 
his exercise may be personal by his own enjoyment of the thing, or con- 
structive by allowing another to enjoy. Cf. 1 38. It was otherwise with a 
bare use. That required personal exercise. D. vii. 8. 1 8 ; 111. 

alii friieiidam concedere] ' to allow another to enjoy ', or ' take the 
produce '. (a) Concedere is a general word, e. g. it is used of authoritative 
permission, Gai. i. 45 Decem seruorum domino risqt^ ad dimidiam partem 
eius numeri manumittere conceditur ; of siurendering a debt, D. xxxiv. 3. 
1 28. § 6 Seio concedi uolo quidquid miJii ab eo debitum est ; of giving up 
property, D. xxvm. 1. 1 8. § 1 Si cui aqua et igni irUerdictum sitf...eius 
bona, quae tum habuit cum damnaretur^ publicahuntur, aut, si nxm uideantur 
lucrosa, creditoribus coiicedentur ; of granting a servitude, D. xxxix. 3. 
1 17. pr. Siprius noctumae aquae seruitus mihi cessa fuerit, deinde postea 
alia cessione diumae qu^que du^ctus aqu^ae concessus mikifueritj&CfWhere 
the grant or permission (concessio) is distinguished from the formal creation 
of the servitude by in iure cessio, In the same way should be understood 
the grant of a road (D. xxi. 2. 1 46. § 1), of a usufruct (D. xxxiii. 2. 1 27), 
of the right of raising higher a house (D. viii. 2. 1 21), of a right to lead and 
draw water (ib. 3. 1 2), and of several easements (ib. 1 20, cf. 1 16 of our 
title), though it is possible that the word in these passages may have 
originally been cedere. Both are found ib. 1 14 Per quem locum uiam alii 
cessero, per eundem alii aquae ductum cedere non potero: sed et si aquae 
ductum alii concessero, alii iierper eundan locum uendere uel alias cedere 
nonpotero. For Justinian cedere and concedere would mean the same. 

(6) But tbis application to the case of granting a servitude is different 
from its use in our passage. If I have a usufruct, I cannot grant that usu- 
fruct to any one so as to create in that person a new usufruct. The 
usufruct is connected with me, and reverts to the bare owner on my death 
or on my capitis deminutio, &c. But I can grant to another a right to its 
defacto exercise (comp. in English law an estate pur autre vie) so long as 
my title continues. The distinction between the sale (by a usufinctuary) 
of this right, and the sale (by an owner) of a usufruct (created as a conse- 

R. 6 
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quence of the contract of sale) is neatljr put by Paulua (D. xviii. 6. 18. 
§ 2) Cum iMum fructum miki uendis, interest v^rum ius uteiidi fruendi quod 
solum tuum sit uendas, an uero in ipmm corpus^ quod tuum sit, timmfructum 
miM uendas : nam priore cam, etiamsi statim morieris, nihil mihi heres tutis 
debebit, heredi autem meo debebitur n tu uiuis ; posteriore cam heredi meo 
nihil debebitur, heres tuus debebit. In the first case the usufruct dies only 
with your life, in the second it dies only with mine. Cf. D. xxiv. 3. 1 57, 
and Vangerow Fand, § 344 Anm. 3. 

(c) That there could be no transfer of a usufruct from a usufructuary 
^ to -B, so that B becomes usufructuary in place of A is clear from GaL ii. 
30 Usus frwctvs in iure cessionem tantum recipit: nam dominus proprietatis 
alii usum fructum in iure cedere potest, ut iUe usum fructum haheat et tpse 
nudam proprietatem retineat : ipse usufructuarius in iure cedendo domino 
proprietatis tisum fructum efficit, ut a se discedat et conv^tatur in proprie' 
tatem ; alii uero in iure cedendo nihHo minvs ius mum retinet ; creditur enim 

^ea cessione nihU agu This is confirmed by Just. ii. 4. § 3 ; D. x. 2. 1 15 ; 
XXIII. 3. 1 66 (Pompon.) where however the words si usus fructus extraneo 
cedatur, id esi ei qui proprietatem non haheat, nihU ad eum transire sed ad 
dominum proprietcUis reu£rsurum usum fructum have been taken to mean 
that such a surrender is not merely null, but has the effect of extinguishing 
^'s usufruct. The different modes which have been suggested to reconcile 
this with Gaius' words ius suum retinet, &c. are discussed in Vangerow 
Fand. § 344 Anm. 3, who himself thinks Pomponius' words represent 
one view of jurists, which has been unintentionally leffc by Tribonian. I 
agree with Huschke Studien p. 241, Bocking Fand. § 164 n. 19 and others, 
who, calling attention to the future reuersurum, take the words to mean 
that this act of surrender to a stranger will not in any way prevent 
the eventual return of the usufruct to the owner, when the surrendering 
usufructuary dies or loses his caput, &c. 

(d) The inability to transfer a usufruct arising from the nature of tbe 
right is well seen in the case put in D. xlvi. 2. 1 4. There A . is \mder an 
obligation to grant B a usufruct in some property : B wishes to extinguish 
a debt of his own to (7 by transferring A^a debt, just as he might desire to 
transfer to (7 a debt of money. This cannot be strictly accomplished : 
but B gets A to constitute a usufruct in favour of C. This is done by a 
stipulation made by C and a promise by A, just as if novation were intended 
(Gai. III. 176). But novation, though in one sense it created a new debt, 
required that the old debt should be modified into this new debt, not that 
a totally different thing should be substituted. Hence it often amounted 
to a mere transference of the debt from one person to another, e. g. quem 
usvm fructum debes Titio, eum mihi dare spondesm ? But C cannot stipulate 
for, and B cannot promise to create for C, the usufruct which A was bound 
to create for B : that usufruct is essentisdly connected with J5's person : 
and A can only create a similar usufruct, viz. that C should use and enjoy 
for C^ life. Ulpian however points out that as by this arrangement A 
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gives up the use and enjoyment for a period which may exceed that previ- 
ously agreed on (for C rxssi.'^ live longer than B\ A is entitled to be pro- 
tected (either by a plea of fraud or a special plea on the case) against any 
claim on the part of B^ even if B outlive C, 

nel locare nel nendere] ' either lease or sell \ In letting or leasing 
we retain the property or right, aud part only for a time with the use or 
enjoyment, receiving iu retum a fixed hire in money {mercea), In selling 
we part absolutely with the property or right and receive in return a fixed 
price in money {pretium). The purchase-money is usually a sum paid 
once for all or else in agreed instahnents: hire or rent is usually paid at 
regularly reciUTing intervals throughout the period of the contract. But 
the mode of payment is not apparently of the essence of the contracts. 
In the case of a usufruct sale and lease would difier mainly by the contracts 
being for the whole duration of the usufruct or for a limited time (e. g. 
five years), and in any case would cease on the death or capUis demimUw 
of the usufructuary (D. xix. 2. 1 9. § 1), A bare use (ttsus) could not be 
leased or sold (D. vii. 8. 1 8 ; 1 11 ; x. 3. 1 10. § 1) ; but the lease or sale of a 
usufruct is frequently mentioned, e, g. below 11 38 — 40 ; 1 67 ; x. 3. 1 7. 
§ 10 ; XVIII. 6. 1 8. § 2 ; xxiv. 3. 1 57 ; Vat. Fr. 41. A lease or sale for a 
nominal consideration (nummo uno) was adopted as a convenient means 
of restoring to a woman after divoroe the benefit of a usufruct, which the 
owner of the thing had given to the husband as dowry (D. xxxii. 3. 1 66). 
A similar sale nummo uno was at one time the form by which the burden 
and benefit were transferred from an heir to a cestui que trust (Gai. ii. 252). 
Whether the same was applied to the transfer by a legatee of a usufruct 
left by way of trust is not said. In the case of trust-usufructs however 
the Praetor eventually treated the legatee as a mere channel, and the 
usufruct was attached to and endiured with the person of the cestuique tnist 
just as if originally constituted in him. (D. vii. 4. 1 4 ; 9. 1 9. pr.) [On 
sales numma uno see Leist Mancipation ch. vii., Bechmann Kauf §§ 23, 24. 
Instances occur in Bruns Fontes Pt. ii. 1 ; 2 b ; e.] But in cases of 
regular inheritance it was not possible for a person once an heir to part 
with his legal position and put another into his shoes. An inheritance 
once accepted was no more alienable than a usufruct. But in both cases 
the practical object might be accomplished. The sale of an inheritance 
is the subject of a special title of the Digest (D. xviii. 4). The purchaser of 
either inheritance or usufruct would bear the burden and take the profits 
of the position. Only he would be answerable to the heir or to the 
usufructuary for any neglect of duty, and any legal measiues against third 
parties for the protection of his rights would be taken by or in the name 
of the heir or usufructuary, not in his own name. 

qni locat ntitnr, &c.] He uses, i. e. exercises his right as usufructuary, 
by receiving the rent or hire or price. (See 1 35. § 1; 1 39; and cf. D. xxix. 
4. 1 5 Si quis uendiderit hereditatem-, utique possidere uidetur.) Utitur is not 
here opposed iofruitur, though even such a use on the part of a usufmctu- 
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ary consciouB of his full rights is sufficient to preserve his rights (D. vn. 4. 
1 20) ; but it means 'exercise his rights', as in D. vn. 4. 1 25 Flacet ud certae 
partu ud pro indiuuo umm Jructwn rum utendo amitti; ib. 1 28; and 
below 1 38 ^on utitur umfructuariusj n nec ipm utatur nec namine eius 
alitu, puta qui emit, &c. : and comp. utucapio 'taking by use, or bjr exercise 
of right '. If the proprietor hired or purchased the usufruct and sold it to 
some one else, the usufiruct so hired or purchased was lost. Indeed in the 
case of purchaae it would be merged. In the case of hire the proprietor 
would of course be liable to the fructuaiy by an action on the sale (D. yn. 
4. I29.pr. § 1). 

precario concedat] 'allow the enjoyment of the usufruct at (the usu- 
fructuary's) wiir. This stands in a relation to gift (donare) somewhat 
analogous to that in which lease does to sale. It is a temporary surrender 
of the enjoyment, as gift is a permanent surrender, and both alike are 
imbought. Precarium eet quod precibus petenti utendum conceditur tamdiuy 
quamdiu is gui concesnt patitur...Et dietat a donatione eo qwod qui donat 
iic dat n>e recipiat; at quiprecario concedit eic dat, quaei tum recepiurus cum 
sibi libuerit precarium soluere (D. XLiiL 26. 1 1. pr. ; § 3). Such a tenancy, 
or holding at will, might exist in moveables and immoveables, corporeal 
and incorporeal things, e.g. in a servitude (ib. 1 2. § 3 — 1 4. pr.). The tenant 
was answerable for fraud (doltui) and gross negligence only (ib. 1 8. § 3 — § 6), 
and restitution was enforceable by an interdict (1 2 ; 1 14) and also by the 
actio praescriptis uerbis (1 2. § 2 ; 1 19. § 2). The tenancy was regarded as 
strictly personal, and therefore did not pass to the tenanfs heir (1 12. § 1). 
It carried with it the possession, and the tenant had a right to the inter- 
dict tUi possidetis against every one, except him who aJIowed the tenancy 
(1 2. § 1 ; 1 17). Mere casual occupation (e.g. as a guest) did not amount 
to such a tenancy nor give possession (1 6. § 2; 1 15. § 1)« A person who 
having given a pledge asked to retain the use of it was decided to be a 
precarious tenant of his own property so pledged and restored (1 6. § 4). 
There is an interesting discussion of precarium by Savigny Recht des 
Besitzes § 42. He suggests that originally commodatum was confined to 
moveables (D. xnL 1. § 1) and precarium to immoveables, and ihat the 
jiural recognition of precarium had its origin in the relation between the 
nobles and their clients. Cf. M.omms&n. Gesch. B. i. cap. 13; ii. 2. Oi^the 
law oiprecarium generally see Vangerow Pand. § 691. 

donet] Julian defiues gift as follows : Dat aliqnis ea mente ut statT^ 
uelit accipientis fieri nec uUo casu ad se reu^erti, et propter nullam alianc 
cau4tam facity quam ut liberalitatem et muni/icentiam exerceat : haec proprie 
^doncUio^ appeUatur (D. xxxix. 5. 1 1. pr.). 

puto eum uti] Evidently the point whether by giving away (the en- 
joyment of) a usufruct a man ceased to use it and thereby in course of time 
lost it, was not beyond question. The principles on which the extinction . 
of a usufruct by non-use rests are, I suppose, the presumption that non- 
use means abandonment of the right, and the desire on the part of the 
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1 12. §§ 2, 3. Negotiorwm gestio. 85 

legislator that property should be in active use and enjoyment, if not by 
one man, then by another. In the case of a gift by ul to J9 of (the exer- 
cise of) a usufruct belonging to A there will be a user, namely B^ and A^b 
gift is so far from being any evidence of abandonment that to treat it as 
abandonment would imply that a man gives only what he does npt care to 
keep. 

retinere] 'retains' i.e. does not lose his usufruct Similarly D. m. 3. 
1 72 Per procuratorem non semper adquirimus actione» sed retinemtu: 
tteltUi 81 reum contieniai intra legitimum tempuSy &c. 

sed] The Flor. ms. has seu: Steph. has dXX' ei Koi, Evidently sed is a 
necessary correction. 

negotium meum gerens] A person who took upon himself to act for 
another without being asked by him was said negotium alienum gerere, If 
his services were beneficial, he had a right of action against the other (whose 
business he was doing) for the expenses and liabilities incurred in the due 
conduct of such business ; while the other had an action against him to 
compel him to account for any profits received and to make good any 
damage accruing from his imlicensed interference (D. iii. 5. 1 2 ; xliv. 7. 
1 5. pr.). The cause of such an interference is usually the absence or ignor- 
anoe of a man, and the risk of his interests being injured by neglect or 
delay (ib.). The agent was liable for fraud and fault, but not for the un- 
successful issue of his action, if the action itself was not contrary to the 
principars intentions (D. in. 5. 1 9; 1 10; 1 11. § 1 ; 1 12. Cf. 13. § 9), Rati- 
fication by the principal did not change the character of the action into 
one of mandati (ib. 1 8). 

In the proposed case the usufructuary retains the usufiruct because it is 
represented by the rent, which is the same evidence of enjoyment, whether 
the letting was conducted by the usufructuary himself or by another acting 
on his behalf and accoimtable to him. 

locauero] The Greek Steph. confirms this reading (Ist pers. sing.). 
Mommsen suggests locauerit, But locauerit would refer to the person 
negotium meum gerens mentioned in the previous sentence, and thus would 
not be consistent with a fresh mention of the same person again {ahsente et 
ignorante — quis), or would lead to the awkwardness of having two such 
persons spoken of. I see no objection whatever to locatiero, Ulpian takes 
first the case of letting, divided into two, myself letting, or another letting 
for me ; theu takes the case not of letting but of actual user by an unasked 
agent. 

nillilo minas ret. ns. fr.] I retain the right, because the unauthorised 
agent is accountable to me for the use and enjoyment ; and this claim for 
value is substantial evidence of my still exercising my rights. 

§ 3. fngitiuus] A runaway slave was one who left his master^s house, 
or concealed himself, with the intention of withdrawing himself from his 
master^s service altogether. A definition of a fugitive is given for the 
purposes of the aediles' edict in D. xxi. 1. 1 17. The retaking of fiigitive 
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slaves was a matter of public concem (D. xi. 4). A lea: Fabia of uncertaln 
date, but confirmed or enlarged by one or more decrees of the Senate 
(temp. M. Antonin.), forbad the sale or harbouring of any slave in flight. 
PauL SerU. i. 6 a; D. XLvm. 15. 1 2—1 5 ; Cod. vi. 1. 1 4 ; ix. 20. 1 2 ; 1 6 ; 
cf. D. XLVii. 2. 1 36, 

in qno ns. fr. est] So D. xlv. 3. 1 32 ; xli. 1. 1 43 ; in quo us, fructum 
hdbet D. II. 14. 1 55; XLV. 3. 1 33; cuitis us, fr, est D. XLI. 2. 1 49. 

Stipnletur aUqoid ex re mea] i. e. make a formal bargain for some- 
thing, the bargain being founded on a use of what is my property ; e. g. 
if he lend some of my money, stipulating for its repayment with in- 
terest. This mode of expression is common in the Digest ; e. g. 1 25. 
§§ 3, 5, 6 ; III. 3. 1 68 ; vn. 8. 1 14. pr.; xll 1. 1 37. § 5 ; XLV. 3. 1 1. § 5 ; 1 20. 
pr. ; 1 22 Seruum fructuarium ex re domini inutUiter frwctuarvo stipvlari^ 
domino ex refructuarii lUiliter stipulari; &c. Stipulation was one mode of 
acquisition, and acquirere ex reisto acquire by the use, or on the ground, 
of a thing. Cf. Gai. ii. 87 Quod serui nostri mancipio accipiunt, uel ex tror 
ditione nanciscuntur, sius quid stipulantur uel ex aliqualibet causa adquirunty 
id nobis adquiritur, 91 Dehis autefin aeruis in quibus tantum usumfructum 
habemu^, ita placuit, tU quidquid ex re nostra Vjd ex operis suis adquirunt, 
id nobis adquiratur; ib. IIL 163 sq. Stipulari ex re &a seems to find its 
justification in the fact that when a stipulation was immediately added 
to a loan (or other contract, cf. Savigny S^st. v. 493) the two contracts were 
fused into one. Cf. D. XLV. 1. 1 126. § 2 Quotiens pecuniam mutuamdarUes 
eandem stipuZamur, non duae obliffcUiones nascuntur sed una uerborum; 
XLVi. 2. 1 6. § 1 ; 1 7. 

Our text is also in the Vat. Fr. 89, but the words ex re 7ma are not 
found there and doubtless have been added by Tribonian. The words 
stipvletwr aliquid by themselves would certainly include too much, if taken 
unconditionally of any and all stipulations. The usufructuary could not 
acquire by the stipulations of a slave of which he had the usufruct, except 
ex re usufructuarii or ex operis serui, i. e. unless the usufructuary's pro- 
perty or the slave's services were the cause of the stipulation. And even 
this might be frustrated, if the slave expressed the intention of acquiring 
for the owner (not the usufructuary). See Gai. ii. 87, &c. quoted above ; 
and below 1 25 ; D. XLV. 3. 1 1. § 5 ; 1 22 (quoted above) ; 1 27 ; 1 28. pr. 
Why however did not Tribonian add the whole of the usual words ex re 
m£a ud ex operis suisF I suppose because ex operis suis would have 
required further distinctions. A runaway slave's services belonged to the 
usufructuary only so long as he was not bonaflde possessed by some one 
else. Qui bona fde cUicui seruit, siv>e seruus alienus est siue homo liber est, 
quidquid ex re eius cui seruit adquirit, ei' adquirit cui bona flde seruit, 
Sed et si quid ex operis suis adquisierit, simili modo ei adquirit : nam et 
operae quodammodo ex re eius cui seruit habentur, quia iure operas ei ex- 
hihere debet, cui bonafde seruit (D. xw. 1. 1 23. pr.). Possession ui, clam, 
or precario did not interrupt the usufructuary's right (ib. 1 22). But 
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even this Jxniafide possession by another does not destroy my usufruct, if 
the slave from time to time stipulates for me and uses my property. See 
below in this and next section. 

per traditionem accipiat] Vat. Fr. 89 has (mancipium, a mistake for) 
mancipio accipiat, With this substitution of delivery for mancipation 
compare D. xli. 1. 1 10. § 1 where we have quod serui nostri ex traditione 
nanciscuntur for quod serui nostri mancipio accipiunt uel ex traditione nan- 
ciscuntur (Gai. ii. 87 quoted in last note). The form of mancipation 
having ceased to be used, and the distinction of res mancipi and res nec 
mancipi being abolished, common delivery became applicable to all things 
without distinction. Tribonian must often have made like changes, e. g. 
1 29. § 1 ; VII. 8. 1 14. pr. ; 1 20, &c. See also note on 1 3. pr. et sine testa- 
mento (p. 38), and on 1 4 mlpraesena (p. 43). 

It is presumed that the slave's acceptance of delivery is either made 
ezpressly on behalf of the fructuary or at least not expressly on behalf of 
the owner. Fruct^barius seruvs si dixerit se domino proprietatis per tradi- 
tionem accipere, ex re frmtuarii totum domino acquiret: tiam et sic sti- 
pidando ex re frwctuarii domino proprietatis adquireret (D. XLi. 1. 1 37. 
§ 6 ; see the whole law ; cf. XLV. 3. 1 39, &c.). The way in which such au 
express acceptance was made in case of mancipation is given in Gai. iii. 167. 

per lioc ipsuin, «liiasi utar] ' by this fact, a» if thereby I were using', 
L e. exercising my right. 

magiscLue admittit retinere] ' and Pomponius inclines to admit that 
I retain the usufruct '. Vat. Fr. have retiiieri, For magis adm. cf. D. 
XIX. 2. 1 9. § 1 Sed an ex locato teneatur condtcctor, Marcellus quaerit : et 
magis admittit teneri eum; xxix. 2. 1 6. § 4. Similarly magispvto x. 3. 1 14. 
§ 1 ; magis arbitratur xxxvi. 1. 1 11. pr. ; &c. 

praesentiblis] opposed to frbgitiuus, Actual use is not necessary to the . 
retention, in circumstances which give no presimiption of abandonment. 
See 1 55. 

inflEUlte] Varro according to Censorinus {de die nat. 14) made five ages, 
each, except the last, of fifteen years ; (1) puer, (2) advZescens, (3) iuuenis, 
(4) seniorj (5) senex, the last including all who were upwards of sixty years 
old. According to Servius (ad Verg. Aen, v. 495) he made five ages, 
(l)ir^antiay (2) pueritia, (3) adulescentia, (4) imientas, (6) senecta. Solon, 
partly foUowing Hippocrates, made ten ages, each of seven years (Censor; 
14. § 4). Quintilian speaks of some persons being opposed to giving 
children any literary instruction under the age of seven, but himself recom- 
mends them to be taught as soon as they can speak {ex quo loqui poterunt), 
and takes this latter period as the age of three, and infantia as the first 
Beven years (i. 1. §§ 15 — 21). Macrobius speaks of the seventh year as 
that qtoo plane absoluitur integritas loqv£^idi {Som. Scip. i. 6. § 70). Accord- 
ingto the lawyers an infans was one quifari non potest (D. xxxvi. 1. 1 67 
(65) § 3 ; XL. 5. 1 30. § 1) and this is identified with age under seven by D. 
XXVI. 7. 1 1. § 2. See also xxiii. 1. 1 14 ; Cod. Theod. viii. 18. 1 8 ; List. vi. 30. 
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1 18, pr. With the Komans speech was the necessary (or presumed) instru- 
ment of the most important legal acts, and thus fari p<me meant to be 
capable of legal acts. Hence we may take fari posse as not simply being 
able to speak, but being able to speak with knowledge of the words, though 
it may be not with knowledge of the full import of the business. Hence all 
under the age of puberty (14 in boys, 12 in girls) had guardians InfarUi 
placebat ea; stipulatu actionem non esse, quoniam qui fari non poteraty 
stipulari non poterat (D. XLV. 1. 1 70). Pupillus omne negotivm recte 
gerit^ ut tamen, sicubi tutoris auctoritas necessaria sit, adkibeatur {tutor)y 
udv^ii si ipse obligetur; n>am alium sibi obligare etiam sine tutoris atw- 
torvtate potest ... Sed quod diximiLS de pupiUoy utique de eo y>emm estj 
qui iam aliquem inteUectum habet: nam infans et qui infanti proanr. 
mvs est non multum a furioso differt ; quia huius aetatis pupilli nid- 
lum intellectum habent: sed in his pupiUis propter tUilitatem benignior 
iuris interpretatio facta est; i. e. for convenience they are allowed to act 
av^ctore tutore. (Gai. i. 107, 109.) See Savigny JS^st, § 107 (Vol. m. 25 sq.) ; 
Schrader ad Just. Inst, iii. 19. § 10. In the present passage, as a slave is 
spoken of, irtfans is probably to be taken in a general, not a technical, 
sense ; ct 1 55. 

cains operae nullae sunt] * an infanfs services are nothing '. Operae 
meant * the services of a slave ' or * freedman ', in fact ^ a servanfs work * 
and was used often in a quasi-technical meaning, so that singtUae operae 
were * one day's work ' ; Varr. R. K i. 18. § 2 Sasema scribvt satis esse ad 
iugera viii hominem unum: ea debere eum confodere diebus xlv, tametsi 
quatemis operis singula iugera possit, Sed rdinqttere se operas xni 
ualetudini, tempestati, inertiae, indulgentiae ; Colum. ii. 12. § 1 Tritici 
modii quatuor vsl quinqus bubulcorum operas occypant quatuor, occatoris 
unam, sarritoris duas primum, et unam cum iteruin sarriuntur, runcatoris 
unamy messoris unam et dimidiam, in totum summam operarum decem 
et dimidiam, &c. i.e. * Four or five bushels of wheat require fom* days' work 
of ploughmen, a harrower for one day, a hoeer for two at first and one more 
when hoed again, a weeder for one day, a reaper for one and a half ; Lex 
Urson, 98 (p. 119, Bruns*) eam munitionem fieri licet, dum n>e amplitts in 
annos singulos inque homines singulos puberes operas quinas, et in ium^enta 
plau^traria, iuga singula, operas temas decemant, * The Council of the 
Colony may require for public works not more than five days' work in the 
year from each grown man and three days'-work from each pair of cart- 
beasts ' ; D. XL. 7. 1 20. § 5 Qv,aedam co7idiciones necpossunt eodemtempore 
impleri...u£lut cum decem operarum (operas ?) iu^ssus est dare, quia operae 
per singulos dies dantur; xxxviii. 1. 1 1 operae sunt diumum officium; 
XIX. 2. 1 51. § 1 Locaui opus fadendum ita tU pro opere redemptori certam 
mercedem in dies singulos darem; tam&tsi conitenit, vi in singrdas cperas 
certa pecunia daretur, praestari iamen a conductore dd>et, si id opus uitiosum 
factum est; xlv. 1. 1 54. § 1 ; below 1 37. (Operae is also used for * work- 
men', e.g. Col. xi. 2. § 82 ; Cic. Sest. 17 ; D. xlv. 1. 1 137. § 3 ; &c.) 
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The services of an infant could not amount to anything ; those of one 
older, though still impubesy might be something (below 1 55 ; D. Yi. 1. 1 31 ; 
xxxviii. 1. 1 7. § 5). 

defectae senectutis homine] 'a man of wom out old age'. Such 
constructions as primam qumique arborem senio d^ectam tollere (CoL v. 
6. § 37) ; ignoscitur etiam his qui aetate defecti suwt (D. xxix. 5. 1 3. § 7) are 
more common. So defectum fundum fertHem praestitit (Cod, xi. 59. 1 7). 
Defectus is also used of a legatee, &c. disappointed by the failure of a 
condition defectus conditiane (Gai. ii. 144 ; D. xxxv. 1. 1 31), of the legacy 
or share lost or abandoned bj the like failure (ib.) ; of bad debts defecta 
nomina (D. xxn. 1. 1 11. § 1). 

retinemns us. fr.] We retain the usufruct because we exercise all the 
rights which the object admits o£ It is not the fruits in an economical 
sense that we have to take : if the land is barren, there are none to take : 
we have only to do no act and refrain from no act, which act or which 
refraining can reasonably be regarded as an abandonment of oiur right. 

ftlgitinns] Yat. Fr. § 89 here adds intra annum mancipioue (man- 
cipioque MS.) acdpiat. See note on 1 5 Ug. temp. amitti (p. 44). 

^na ratione retinetnr, &c.] The usufhict in a runaway slave is retained 
on the like principle to that on which the possession of the same is retained 
by the owner. This principle is, that as possession is retained by the will 
to hold as owner, though the immediate physical control does not exist (i.e. 
anim^, though not corpore\ an opposing act of will by another is required 
to divest our possession (D. xli. 2. 1 3. § 7 sqq. ; 1 25. § 2). But a slave is 
not capable of such a will. Fugitiuus idcirco a nohis possideti uidetur, ne 
ipse nos priuet possessione (ib. 1 13. pr.). ITaec ratio est quare uideamur 
fugitiuum possidere, quod is, quemadmMdum aliarum rerum possessionem 
interuertere non potest, ita ne suam quidem potest (ib. 1 15), where suam=^ 
possessumem sui. 

The possession of a thing is not compared to possession of a usufruct 
but to the usufruct itself, which was really an effective natural possession 
and quite compatible with a legal possession by the owner. Permisceri 
causas possessionis et ususfructus non oportet, quemadm/odum nec possessio 
et proprietas misceri debent : nam neque impediri possessionem si alius 
fruatur, neque cUterius fructum amputari si cUter possideat (D. xli. 2. 
1 52. pr.). 

§ 4. Julian (as quoted by Ulpian) proceeds to discuss whether the 
analogy between possession and usufruct holds as regards their extinction. 
If adverse possession of the slave is gained, the owiier loses possession, the 
intention by which he holds being deforced by the intention of another who 
has gained also the corporal possession. Does the usufructuary similarly 
lose his right by another^s having got the legal possession ? No : his 
exercise of the usufruct is always accompanied by another's having the 
legal possession, and who that other is, matters nothing to him so long as 
he can exercise his usufruct. Consequently he holds on, though the slave 
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do nothing on his behalf which would keep the right alive, until the 
statutable period has arrived (see note on 1 5 leg. tempore amiUi, p. 44) : and 
he does not lose it at all, if within that period the slave bargains for him so 
that the slave^s act can count as an ezercise of his usufruct. 

intra constitutiun tempus] doubtless an alteration of Tribonian for 
irUra annum, See above and note on 1 5 leg. temp, amitti (p. 44). 

adQlliri] adquiri potest HSS. Mommsen after others suggests the omis- 
sion ofpotest ; the retention of which could only be defended by supposiug 
that Ulpian corrects Julian : but as Ulpian continues Julian's argument 
in the next sentence, and this argiunent evidentlj implies Julian's agree- 
ment to this sentence, potett cannot stand. One of the inferior hss. has 
coUigit (for coUigi), which harmonizes better with potest. 

coUigi posse dici] ' it maj be said it is proved'. For coUigi cf. D. i. 3. 
1 19 ; XXII. 6. 1 18 ; xxxvilL 1. 1 25. 

ne qnidem] see below on 1 15 fin. (p. 126). 

pamiqne ref eire] ' it is of small consequence ', ' it matters little '. A 
usufruct was not affected bj a change in the ownership of the property 
(D. VII. 4. 1 19), nor by possession beiug gained by another (see above 
on § 3). What particular person may gain possession of a runaway slave 
is immaterial to the usufructuary, whether such person have or have not a 
legal claim to the property in the slave. 

ab herede...nel...nel...an] The real contrast is between the legal and 
the illegal occupant. The heir, a purchaser of the inheritance, a legatee of 
the propriety, have all e^ prirrui fade right, and for this purpose any of them 
may be taken as examples ; and they all form but one alternative : a praedo 
forms the other. 

ab herede possideatnr] Evidently the usufruct in question is supposed 
to have been left by will, the heir retaining the bare ownership. 

cni hereditas nendita sit] The saJe of an inheritance is the subject of 
a title in the Digest (xvni. 4) and of one in the Code (iv. 39). One who 
had accepted the position of heir could not afterwards divest himself of it, 
but remained the representative of the deceased both in his rights and 
obligations. But he could agree with another to relieve him practically 
both of the benefits and burdens of the position. This was effected by 
a sale, either for a substantial or a nominal consideration {nummo uno 
cf. note on 1 12. § 2 loc. uel uend. p. 83), of the whole of the goods, credits 
and liabilities of the deceased, accrued and accruing. The purchaser 
brought and defended actions in the affairs of the inheritance, but originally 
only in the name of the heir, affcerwards by a constitution of Antoninus 
Pius he could bring such actions (utUes) in his own name (D. ii. 14. 
1 16. pr.; Cod. iv. 39. 1 5). The goods were transferred by delivery 
(D. xvni. 4. 1 14). The contract of sale was binding, like any other 
contract, only between the parties, and did not affect the rights of third 
parties, e.g. the creditors and legatees, who could still recover from the 
heir. The heir, would then by an action on the sale, or the stipulation 
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accompanying it (Gai. ii. 252), get reimbursement from the purchaser, just 
afi, if profit accrued to him, or would have accrued to him if he acted hona 
fide, he would accoimt to the purchaser (D. xviil 4. 1 2. §§ 4 — 9). If the 
Crown (Jlscus) sold an inheritance, the transfer was complete and the 
creditors could enforce their claims only against the purchaser (Cod. iv. 
39. 11). All rights and liabilities which the heir, before heirship, had 
against or to the inheritance were enforceable against or by the purchaser 
(D. xvm. 4. 1 2. §§ 18—20 ; viii. 4. 1 9). 

The surrender (in iure cessio) of an inheritance under the old law had 
very different effects (Gai. n. 34 sqq. ; IIL 85 sqq.). 

cni proprietas legata sit] The case put is one in which both the 
proprietj and the usufruct have been bequeathed away from the heir, but 
to different persons. 

praedone] *a robber '. This term is frequently used in the Digest of 
one who gets or retains possession of a thing without any ground of right. 
It means mala fide poasessor. Cf. D. v. 3. 1 25. § 3 Loquitur de 
praedonibuSy id est, de his qui cum scirent ad se non pertiTiere heredUatem^ 
inuaserunt bona, scUicet cum nuUam causam haberent possidendi: ib. 1 11. 
§ 1 — 1 13. pr. ; 1 22 ; 1 28 ; 1 31. pr. ; ix. 4. 1 13 Non solum aduersus bona 
fide possessorem, sed etiam aduersus eos qui malafide possident, noxalis actio 
datur: nam et ahswrdum uidetur eosquidem quibonafidepossiderent exdpere 
actionem, praedones uero securos esse. A praedo is distinguished from fur 
and raptor (D. v. 3. 1 13. pr.), fu,r being used only of moveables (D. xlvii. 
2. 1 25), raptor implying force (D. xlvii. 8. 1 2. § 10 ; § 23). 

sufficere enim, &c.] It is sufficient for the retention of the usufruct 
that the usufructuary should have the intention (lit. ' mental condition of 
one who wills') to retain, and that the slave should do something (i.e. some 
act of a characteristio nature) in the name of the usufructuary. 

§ 5. decerpserit uel desecuerit] * plucked or cut down ', the former 
being applicable to ordinary fruits (e.g. olives, grapes, apples, &c.), the 
latter to corn, grass, &c. Cf. D. ix. 2. 1 27. § 25 Si oliuam inmaturam 
decerpserit ud segetem desecuerit inmaturam ud uineas crudas AquUia iene- 
bitur; xlvii. 2. 1 25. § 2 Eorum quas defundo toUuntur, ut puta arborum 
ud lapidum vsl harenas uel fructuum, quos quis farandi animo decerpsitf 
furti agiposse nvlla dubitatio est, where quos...decerpserit is fitted iofructus 
and applies by zeugma to arboresj &c. In ib. 1 26. § 2 decerptv^ is used in 
reference iofructus stantes (see below p. 92, note on pendetites), 

maturos] * ripe for gathering '. Even though unripe, if the fructuary 
gathers them, they become his property (infr. 1 48. § 1, where see note) ; 
and though ripe, if not gathered, they are not his (D. xxxm. 1. 1 8). For 
gathering unripe fruit he may or may not be answerable to the proprietor : 
that would depend on the circumstances, and amongst them on the rela- 
tion of ripeness to the profitable use of the object of the usufruct (D. 
XXXIII. 2. 1 42). But in the usual course of things fruits when ripe are a 
source of immediate interest to the fructuary, though if not gathered they 
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remain the property of the bare owner. A similar comiexion of thought 
in the use of mcUuros is in 1 27. pr. C£ D. xix. 1. 1 13. § 10. Gather- 
ing and taking the fruit when imripe would subject the thief to an 
action on the lex AquUia in addition to the other actions (D. ix 2. 1 27. 
§25). 

pendentes] ' still han^ng ', i. e. not yet separated from the tree. Cato, 
R. R. 146, gives a form of contract for sale of oUa pendejis, and 147 of mnum 
pendens, i.e. an ungathered crop of olives, and of grapes. So D. xvni. 1. 
1 39 qui Jructum oliuae pendentis uendidisset; xx. 1. 1 15. pr. ; vi. 1. 1 44 ; 
XLVii. 2. 1 62. § 8 fnictus pendentes. In xxrv. 3. 1 7. § 15 ; xlvii. 2. 1 26 
we have fructu^s stantes used of a like class of things, the former term being 
properly applicable to grapes, olives, apples, &c., the latter to com, grass, 
and the like. In 1 27 (of our title) both terms are used : Si pendentes 
fructus iam maturos reliquisset testatOTy fiticttuzrius eos feretf si die legati 
cedente adhuc pendentes deprehendisset ; nam et staivtes fructv^ ad fmctua^ 
rium pertin^nt. 

cni condictione teneatnr] ' who has the right of bringing a condictio 
against him'. Theft was pimishable by the criminal law (GaL in. 189 sq.; 
D. XLVii. 2. 1 93), but was also the subject of civil proceedings in an actio 
furti which was of a penal character aud subjected the defendant, if con- 
denmed, to infamy (Gai. iv. 8; 182). Further, the thief was Hable in 
a personal action for restitution {condictio ex furtiua causa), and might be 
liable in a vindication^ and in an action ad exhibendum (Gai. rv. 4; D. 
xin. 1. 1 7. § 1). 

(a) A uindicatio could be brought by an owner against the possessor 
for the time being, whether the thief himself or one who had got the stolen 
property innocently or guiltily (D. vi. 1. 1 9). If the thief had parted with 
the property before the action was brought^ the action did not lie against 
him. Parting with it fraudulently, after action brought, left him liable as 
before (ib. 1 17). The aim of the action was to recover the thing with all 
that belonged to it, or accrued by reason of it (ib. 1 20). But if the thing 
was destroyed, e.g. if a slave or animal died, without the possessor^s fault, 
the action was as a rule only good for the recovery of the fruits or other 
belongings (ib. 1 15. § 3 ; 1 16). 

In the case mentioned in the text a usufiructuary could not bring 
a vindication as owner; the fruits were not his before gathering: whether 
he could bring the confessoria against the thief, who thus interfered with 
his rights as usufructuary, is not said (cf. D. viL 6. 1 5. § 1 ; § 7). 

(b) An action ad exhihendum could be brought by any one who had 
reasonable ground for requiring the production of a thing (D. x. 4. 1 2 ; 
13. § 9) ; and against any one who had the actual possession of the thing 
or had fraudulently parted with it (ib. 1 3. § 15 ; 19. pr.). In case of non- 
production the defendant was liable for the value of the plaintifiTs interest, 
i.e. for what he loses by its non-production ; and this might be more or 
less than the value of the thing (ib. 1 9. §§ 7, 8; 1 11. pr.). As against a 
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thief, this action would be useful, if the thief had parted with the stolen 
property before action brought (cf. D. xii. 1. 1 11. § 2 fin.). 

(c) A condictio was brought to recover what had wrongfuUy become 
the property of another. A uindicator claimed what was his own property 
but was wrongfully detained from him by another : he must assert rem 
9uam €886, A condictor admitted that the property was in another : but 
claimed that the defendant rem dare oportere, As theft did not change the 
property in the thing stolen, it was really an abuse of the condictio to 
allow it to be brought against a thief, and Qaius admits this, and only 
excuses it odiofurum (Gai. lY. 4). In truth the positiye law against theffs 
changing the property could not alter the natural consequences of the act : 
if the thief mingled the stolen money or the goods with other of the same 
kind, identification became impossible ; and if he consumed the stolen 
goods, that was no reason for defeating the owner^s right to restitution 
(c£ Savigny Syst, v. Beil, xiii. 15). But if the owner parted with his 
property in the stolen goods, his right to bring a condiction lapsed 
(D. xni. 1. 1 10. § 2). The aim of the action was the recovery of the stolen 
thing, or, failing that, its value, with its fruit^ and incidental advantages 
{id quod interest agenti^, ib. 1 3). A condiction could be brought only by 
the owner who had been robbed, and only against the actual thief or his heir 
or heirs (in proportion to their shares, 1 9). The destruction of the thing 
stolen or death of a slave stolen did not defeat this action as it defeated 
viudication (ib. 1 7 ; D. xlvii. 2. 1 46. pr. ; Gai. ii. 79). Recovery of the 
thing, or damages obtained in one of these last two actions, was a bar to 
the other being brought (D. xlvii. 2. 19). A practical distinction between 
the three actions is given in D. xii. 1. 1 11 Uindicari nummi po88unt si 
extant; avJt n dolo malo desinant po88ideri, ad exhihendum agi; quod 8i 
tine dolo malo consumpsisti, condicere tibipotero, 

Both in uindicatio and condictio, under the formulary system, the con- 
demnation <sounded in damages', i.e. it was expressed in the formula as 
money : but this condemnation was actually passed, only if restitution of 
the thing claimed and its accessories was refused or impossible (Gai. iv. 48 ; 
114; cf. Just IV. 17). 

(d) An action for theft (actio furtx) was not intended to restore to 
the owner the thing stolen or its equivalent, but to inflict a heavy penalty. 
A successful plaintiff recovered twice the greatest value of the stolen thing, 
or, if the thief was caught in the act, fourfold such value (Gai. iii. 189, 190; 
D. XLvn. 2. 1 50. pr.). This action was wholly independent of vindication 
or condiction, and could be brought and the penalty recovered, even after 
recovery of the thing and its accessories had been obtained in either of 
those actions. Nor was success in this action any bar to either of those 
being brought subsequently (ib. 1 55. § 3 ; Cod. VT. 2. 1 12. § 1). This 
action lay against the thief, his advisers and accomplices (Gai. iii. 202 ; D. 
XLVii. 2. 1 50. §§ 1 — 3). Theft was defined as a fraudulent handling for the 
sake of gain, either of a thing, or of the use or possession of a thing 
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{Furtum est contrectatio rei fravdulosa lucri faciendi graiia uel tpsitts rei 
ud etiam itsus eiiu possessionisue D. xlvii. 2. 1 1. § 3). An action for 
thefb might therefore be brought by varioiis persons (e.g. a bare owner, a 
usufructuarj, a mortgagee, a borrower of the thing stolen) for the same act 
of theft, and the success or compromise of the one did not afifect the rights 
of the others. For any one was entitled to the action who was interested 
and had a right to the thing or to its possession or use, or with the consent 
of the owner was responsible for its safe keeping (ib. 1 14. esp. § 16 ; 1 46. 
§ 5; 1 60; 1 86, &c. ; Gai. iiL 203 sqq.).'' Wheretheusufructwasinone and 
the ownership in another, each had an action to the extent of his interest. 
Diuidetur a^io inter dominum et Jructuarium: fructuarius ag^ defructHms 
ud quanti interfuit eiusfurtumfactum non esse eius. . .,proprietarius uero aget^ 
quod interfuit eius proprietatem non esse subtractam (D. XLVii. 2. 1 46. § 1). 

non finnt finctnarii] See n. on 1 9. pr. (p. 67). 

terra separentnr] Whether com or grapes, they woiild, till cut, be 
connected with the ground. Hence gathering (perceptio) is different from, 
though it may include, separating them from the ground. Cf. D. xli. 1. 
1 48. pr. Fructus^ etiam priusquam percipiat, statim ubi a solo separati suntj 
bonaefidei emptoris sunt; xxn. 1. 1 25. § 1 (quoted above on 1 9. pr. p. 67) ; 
vn. 4. 1 13. 

ma^ proprietario, &c.] Magis implies that Julian had some hesita- 
tion in the matter. Probably the doubt was, whether the condiction should 
not be held to be in suspense, until the eventual property in the fruits was 
ascertained. 

competere] literally, 'to aim together' is used in the historians of 
being (mentally) *collected', e.g. Sall. ap. Non. p. 276 Sic uero quasiformi^ 
dws attonUu» ru>qv^ animo neque auribu» aut Imffua competere; and 
frequently in Columella of a thing suiting or being practicable, e.g. ix. 1. 
§ 1 utcunque competit proximus aedi/icio loci situs, *whenever suitable'; ii. 
18. § 2 Si non competit, ut in uillam foenum portetur, &c. In the law writers 
it is common in the sense of legal fitness or competence, e.g. apud compe- 
tentem iudicem (D. n. 1. 1 19. pr.) *before a judge with competent jurisdic- 
tion'; competenti remedio (D. i. 18. 1 7) *with a proper remedy'; so of an 
action frequently, as here ; cf D. L. 16.1 54 ^Coruiicionales creditores^ dicuntur 
et hi quihus nondum competit actio, est autem competitura, ud qui spem 
habeTvt u/t competat; of a right, cf. D. xxxvii. 1. 1 3. § 9 ^Si plures sint 
quibus bonorum possessio competit and again hae portiones quae ceteris 
competerent, It is also used absolutely, below 1 66 ;• Gai. iv. 112 ; &c. 

fnrti actionem] See note above p. 93. 

qnoniam interfnit, &c.] The use of the indicative ought to imply 
that Ulpian was speaking his own view, and not merely quoting Julian'8, 
but such an implication in the Digest is doubtfuL As to the fact, see D. 
XLVII. 2. 1 10 Cuius interfuit non subripi, is dctionem furti habet. 

monetnr eo] *is moved by this circumstance', i.e. *finds a ground for 
doubt', 'sees occasion for consideration in this'. Cf. D. iii. 5. 1 7. § 3 
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Mouetur eo, qtu>d, si data fuerit aduerms emn actio, necesse erit et eum per- 
tingiqui uetuit; Collat. xn. 7. § 10; D. iv. 3. 1 7. § 8 ego mov£or ; xiii. 1. 
1 17 Nec me m>ouet, praesens homo fuerifnecne ; xxxiii. 2. 1 26 ; XLVii. 2. 1 55. 
§l;175. 

fortassis fiant eius] Evidentlj it was not a clear point to Marcellns 
that under the circumstances the fructuary had any right to the fruits. 
He had not plucked them ; they remained the property of the proprietor, 
although stolen by the thief : it was questionable whether now the fructu- 
ary had or could make any claim to them at all. Hence he says fortassis, 
*It may be, notwithstanding this apparent lapse on the part of the fructu- 
ary, that if he yet gets hold of them they become his '. 

si fiunt] as to mood, see note above on quoniam interfuit, 

qua ratione] *on what principle', *by what mode of argument?' Cf. 
D. XLVii. 2. 1 62. § 8 Q;ua enim ratione coloni fleri possint? See above 1 7. 
§ 1 hcui ratione, 

efSlciantur] The Flor. ms. has effidentur: the inferior mss. ejiciuntur. 
In matters of this kind the language of the lawyers is loose: but cer- 
tainly no other mood than that of effidantur, which Haloander conjectured, 
is tolerable in Latin. Efficerentur is a possible reading. But the use of 
the present subj. foUowing the imperfect subj. is found sometimes in 
classical writers; e.g. Caes. B, G, v. 58 praecipit...unum omnes peterent 
Indutiomarum, neu quis qusm prius uulneret quam Ulum interfectum uide- 
rit. In our passage the change may be intentional, the point of time being 
taken when the produce has already become the property of the proprietor, 
and the chance of its being seized by the usufructuary is yet in the future. 

ezemplo rei, &c.] ^according to the analogy of a thing bequeathed 
conditionally'. Pending the condition, the property is in the heir. Cf. D. 
XXXI. 1 32. § 1 Fumdum ante condicionem completam ab herede non traditum 
sed a Ugatario detentum heres uindicare cum fru/Ctibus potest ; x. 2. 1 12. § 2. 
If the thing bequeathed is in the possession of the heir, the legatee can 
require security, or in default was put by the Praetor into possession, 
subject to account, D. xxxvi. 3. 1 1. § 2 ; 4. 1 5. § 22. 

uerum est enim] Here Ulpian confirms the somewhat hesitating 
opinion of Julian. See above note on magis proprietario (p. 94). 

cum autem in pendenti est dominium] 'but whenever the owner- 
ship is in suspense*. In the case just treated of, Ulpian, agreeing with 
Julian, held that the ownership was not in suspense, but was for a time in 
the proprietor until the fructuary seized the fruits, on which occurrence 
the property passed to the fiTictuary; if the frnictuary never seized the 
fruits, the property would remain with the proprietor. This is a case of 
what is offcen called by modem writers dominiumreuocahile: thereisatrue 
owner for a time who can bring a suit as such ; but since on the property 
being divested some intermediate acts would be invalidated, such a revo- 
cable ownership is easily confused with suspended ownership, in which 
there is for a time no owner at all. See Vangerow Pand. §§ 95, 96, 301 ; 
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Wachter Pand. § 69 and Beilage iv. ; and my notes below on 1 25, and 1 70. 
The Greeks do not recognise the distinction clearly made in this passage. 
Thej probably took <mm est as ^since it is' ; a use sometimes fovind. 

in pendenti] A common phrase; cf. 1 25. § 1 ; xxnL 3. 1 80; xxvi. 1. 
1 6. § 4 ; xxxvin. 17. 1 10. § 1 ; XLV. 1. 1 106, &c. ; in stispenso esse D, xxx. 
186. § 2; IX. 4. 115; &c. 

in fetu qni Bnmmittitnr] 'in the young which is allowed to grow up\ 
See 11 68 — 70 where the matter is fiilly treated. 

in eo (inod sernns, &c.] See below 1 25. § 1, and note thereon. 

ab eo satisfacto] ^enough having been done by him to content the 
seller'. Satisfacere is a word of much more general and less technical 
meaning than satisdare (on which see note on catieri p. 57). It compre- 
hends any fulfilment of a condition, duty, judgment, &c. Cf. D. ii. 4. 1 1 
Satisdatio eodem modo appellata est quo satisfactio. Nam %t satisfacere 
dicimwr ei cuius desiderium implemus, ita satisdare dicimur aduersario nostro, 
quipro eo qwod a nobis petit ita cauit (^has taken precautions'), tU eum hoc 
nomine securum fadamus datis fdeiussoribus ; XLV. 1. 1 5. § 3; so sa;dsfa^ 
tum est eiusmodi condicioni (D. xxxvi. 1. 1 79. § 1); arbitri sententiae fuerit 
satisfactum (xxxv. 1. 1 50) ; ante rem iudieatam satisfacere actori (Gai. iv. 
114). It is frequently contrasted with soluere, and may include giving real 
security (pignus), or personal security (^fideiussores), or another^s under- 
taking the debt {eapromissio) : e.g. D. XLVi. 3. 1 52 satisfactiopro solutione 
est; XL. 7. 1 39. § 1 Stichus liber esto, quando aes alienum meum solutum 
crediioribusue meis satisfactum erit; xiii. 7. 1 9. § 3 Omnis pecunia exso- 
luta esse debet^ aut eo nomine satisfactum esse, ut nascatur pigneraticia actio 
(' suit for recovery of a pledge') : satisfactum autem accipimus quemadmodum 
uoluit creditor, licet non sit solutum, sivc aliis pignoribus sibi caueri uoluitj 
ut ab hoc recedaty siue fideiussoribus, siue reo [i.e. expromissore] dato, siue 
pretio aliquo ud nuda contientione ; xiv. 4. 15. § 18 ; XVUL 1. 1 53 ; and 
below 1 25. § 1. 

pendere] The mss. have dicendum est condictionem pendere, magisque 
in pendenti esse dominium; which, Mommsen thinks, is confirmed bj Bas. 
ijpTr}Tai oZv K(u i) Tov TrpayfMTOi anaiTrj<ris Koi rj btcnrmia : but as this is in 
the Basilica placed before the examples infetu, &c., it seems more probable 
that the words are merely a summary. The Greek Commentators are 
here not decisive. Mommsen concludes that the MS. reading is either re- 
dundant or stands for something like magisque sequi quod in pendenti est 
dominium. I have omitted the latter part as certainly redundant, and 
probably due to the copyists, one of whom perhaps noticing that Julian's 
words in the case of a slave's receiving goods for which he does not pay 
cash were in pendenti esse dominium (see 1 25. §*1), has written these in the 
margin and prefixed magis to imply that Julian's words were not precisely 
given in our text. 

1 13. pr. potest in ea re — ^hoc fiat] literally 'can demand sureties to be 
given in respect of that thing, so that the same may be done by the judge's 
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authority'. The sentence is awkward. One would have expected rather 
dominus potest in ea re desiderare ut officio iudids satis detur, As it is, 
we must take ut. . fiat as an afterthought by way of explanation. 

satisdationem] See note on 1 7. § 1 caueri (p. 57). 

officio iudicis] A common phrase implying that it is to be done by 
the judge as a matter within his competence and as part of his duty 
as judge in the case, whether it be the express object of the suit or 
not, and whether it be enjoined by the testator or not. In fact it is 
much the same as 'without special application or plea or authorization*. 
Cf. D. V. 3. 1 38 Sed henignius est in praedonis quoque persona haheri 
rationem impensarum (non enim debet petitor ex aliena iactura lucrum 
facere\ et id ipsum offido iudicis continsbitury nam nec exoeptio doli mali 
desideratur ; iii. 5. 1 5. § 14; 1. 6 Si forte non fuerit usurarium debitum, 

tncipit esse usurarium quia tantundem in bonae fldei iudiciis offidum 

iudicis ualet, quantum in stipulatione ^iominatim eius reifacta interrogatio ; 
D. VI. 1. 1 9 ; 1 76 ; x. 2. 1 18. § 2 ; 3. 1 6. § 10 ; xix. 2. 1 19. § 3 ; 1 25. 
§ 5 ; XXI. 1. 1 43. § 6 ; xxin. 5. 1 7. § 1 ; xliv. 4. 1 4. § 3 ; &c. See also 
Just. IV. 17. 

nam sicnti debet, &c.] 'for as the fructuary has a right to the 
use and produce, so the proprietor has a right to be secured in the 
proprietorship'. And this is so however the usufruct may have been 
constituted. The judge^s duty then is (1) to require a usufnictuary 
to give security, before he is allowed to enforce his right to the usu- 
fruct ; (2) when a complaint is made respecting the usufructuar/s 
mode of dealing with the thing, not only to settle any disputes about 
the past, but also to prescribe a course for the future ; (3) if there are 
two usufructuaries, either to divide the usufruct between them, or to 
compel them to give each other bonds to respect each other^s rights. 

Then in the fourth section Ulpian proceeds, affcer giving a general rule 
for the conduct of the usufructuary, to apply it to the cases of bequest 
of the usufruct of a country estate (§ 4), of a building (§ 7), of a family 
residence (§ 8), of slaves (1 15. § 1), of moveables (§ 3), and particularly of 
garments (§ 4), and theatrical properties (§ 5). He then gives a cor- 
responding rule for the conduct of the proprietary (§ 6), and deals specially 
with the questions of the imposition of servitudes (§ 7) ; of the dedication 
of land to religious purposes (1 17. pr.) ; of slaves (§ 1). 

ad oninem ns. f.] 'any and all usufructs', i.e. however created. For 
this use of omnis cf. 1 3. pr. omnium praediorum iure legatipotest constitui 
ususfructus; Hor. Ep. i. 5. 2 njec modica cenare times holus omne patella, 
For the law cf. 9. 1 1 ; Cod. iil. 33. 1 4 (anno 226) Usufructu constituto 
cansequens est, ut satisdatio boni uiri arbitrio praebeatur ah eo apud quem 
id commodum peruenit, quod nuUum laesionem ex usu proprietcUi adferat, 
Nec interest siue ea: testamento siue ex uoluntario contractu ususfritctus con- 
stitutus est, 

probat] not *proves', but ^approves', i.e. Julian agrees that these prin- 

ft. 7 
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ciples apply, &c. Similarly with an acc. and infin. D. XLiii. 24. 1 15. § 11 ; 
27. 1 1- § 5 Praeterea probandum est, si arbor communibus a^ihus impendeaty 
singulos dominos hahere hoc interdictum ; xix. 2. 1 50. 

si usus frnctus legatus sit] These words are superfluous and awk- 
ward ; we ought to have only what is common to all usufructs. Probably 
they were in the text on which Julian was commenting. 

dandaxn actionem] i. e. the Prastor should not grant the usufructuary 
the right to sue the heir to put him in enjoyment of the usufruct, 
until he has given sureties, &c. This oblique sentence is dependent 
on probat, but as Ulpian agrees with Julian, he soon passes into direct 
language (oportet). 

se boni uiri arb. &c.] See the 9th title of this book esp. 1 1, and 
my note above on 1 7. § 2 per arbitrum cogi (p. 58). For boni uiri arb. see 
note on 1 9. pr. (p. 67). 

This same stipulation could be obtained afterwards, if the heir had 
made delivery without it. The proprietor could either bring a vindication 
for the property, and if the usufructuary pleaded that it had been delivered 
to him on the groimd of usufruct, make a replication, or could directly 
claim thia stipulation by a condictio (9. 1 7. pr.). 

plures a (luibus, &c.] ' even if there should be more than one person 
onwhomthe usufruct is charged', i.e. if the testator should have given 
the estate or thing to several persons as heirs, and have given the usufruct 
in it to another or others. 

For a quibu^ relictus est see note on 1 7. § 2 a6 ea re relicta 

(p. 65). 

singnllfl satisdari oportet] ' each of these proprietors is entitled to 
receive security from the usufructuary', i.e. in proportion to their re- 
spective shares. D. vii. 9. 1 9. § 4 Siplures domini sirU proprietatis^ unus- 
quisque pro sua parte stipulabitur, If the usufructuary gave ground of com- 
plaint, each proprietor would obtain damages only in proportion to his own 
share in the proprietorship. If the property were divided, the arbiter /o- 
miliae erciscundae would deal with these stipulations according to the mode 
of division or adjudication an^ived at (cf. D. x. 2. 1 22) ; and his arrange- 
ments would be supported by the Praetor (ib. 1 44. § 1). 

§ 1. cum igitur de u. f. agitur] ' whenever then a suit is brought 
about the usufruct', i.e. by the proprietor to keep the usufructuary within 
proper limits of use. So Steph. rjpiKa de 6 TrpoTrpicrdpios Kara rov owrov' 
ffipovKTovapiov r^v €k TavTrj£ rrjs iKavobooias kwcI dyayqv. The action would 
be brought on the stipulation. 

arbitratur] sc iudex. So apparently Steph. £ut it may be taken as 
paasive with quod factum est as subject. Cf. Sen. Khet. Contr. iii. Praef. 
§ 13 ffoc ita semper arbiiratum est, scolam quasi Ivdum esse^forum arenam; 
D. XL 7. 1 12. § 5 Sumptus funeris arbitrantur (*are fixed') profactUtatibtts 
uel dignitate defuncti ; iv. 8. 1 27. § 4 Si quis litigatorum deftierit, quia 
per euM factum est qmminus arbitretur (*an award be made'), poena 
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conimiUetur ; and again in same section. See Neue, Formejdehrey ii. 
p. 274. 

debet] sc. vxafrwAuoinm, The judge has not only to assess damages 
for past infractions of duty, but to give directious for the due use and 
enjoyment for the future, and that will comprehend what the usufructuary 
must do or refrain from doing, and also what he may do, i. e. what the 
proprietor must permit. 

§ 2. lege Aciuilia] The lex Aquilia, of uncertain author and date, but 
conjecturally referred to a.u.c. 467 (Rudorff, R, G. i. § 41) superseded the 
provisions of the Twelve Tables and other statutes, and, being enlarged by 
the interpretation of the lawyers, was the principal somrce of actions for 
physical injury caused by any malice or fault of one person to the person 
or property of another. The cause of action was called damnum iniurid 
datumy and the action was often called briefly damni iniuria (sc. dcUi), or 
abusively damni iniuriae, The statute was directed against any one who 
slew {oceiderit) a slave or four-footed animal (pecudem) belonging to another ; 
or bumt, broke or tore {usserity fregerity ruperit) anything belonging to 
another. The damages were to be measured by the greatest value within 
the preceding year in the case of slaying, or within the last thirty days in 
the other case. The owner was the person entitled to sue. Denial by the 
defendant, if the case was proved, doubled the damages. (Gai. iii. 210 sqq. ; 
D. IX. 2, esp. 1 1 ; 1 21 ; 1 27. § 5 ; 1 23. § 10 ; 1 29. § 8.) 

Interpretation, partly by introducing analogous actions in factum, 
extended the sphere of the remedy in many ways, so as to comprise not 
only slaying, but causing death (e.g. a poisoner, though he did not himself 
administer the poison, D. 1. c. 1 9. pr. ; one who frightened a horse which 
threw its rider, though he did not himself push the rider off, &c. 1 9. § 3) ; 
not only burning, breaking, &c., but any kind of physical damage, 1 27. 
§§ 13 — 17 ; not only damage done to a slave or animal belonging to one, but 
damage done to a chilcL under one^s power or to oneself (1 5. § 3 ; 1 13. pr.). 
Not only the owner, but also a usufructuary or pledgee, could bring the 
action or an analogous one {^juAUii actio 1 11. § 10 ; 1 30. § 1) ; and the 
value of the thing damaged was taken to mean all that the owner would 
have obtained by means of it (e. g. to include an inheritance to which a 
slave was made heir). D. 1. c. 1 22. § 1—1 23. § 6. 

Of offences coming imder this law and affecting our present title there 
are mentioned, cutting down timber before it was old enough (D. l.c. 1 27. 
§ 26) ; setting fire to the farm-house (ib. § 8 ; § 11), or to a wood (Cod. 
in. 35. 1 1), pulling down or firing a dwelling^house (Cod. ib. 1 2), treating 
a slave improperly, so as to make him less valuable (D. l.c. 1 27. § 17 ; 
below 1 15. § 2), or killing or maiming him, &c. 

tenettir] 4s bound by', i.e. is liable under. Cf. Cic. Caedn, 14 § 41 
Hoc irUerdicto Aebutitis non tenetur ; Gai. ra. 144 ; iv. 4 quo magia pluribus 
actianibus teneanttir, The plaintiff is put hx the daiive, e. g. Gai. m. 85 ob id 
creditoribu^ ipse tenebitttr. 

7—2 
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intetdicto] There are many oooasions on whioh an immediate inter- 
position of authority is necessary to secnre people in the present eDJoyment 
of their rights, real or apparent, instead of leaving them to have their rights 
violated and then bring an action for damages. If the law does not inter- 
fere temporarily to protect possessors de factOy violence and serious com- 
plications may ensue before the rights of the parties can be legally 
determined. Hence the Fraetor was in the habit of issuing on application 
injunctions to do, or to forbear doing, certain things. These injunctions 
were oalled generally interdicta: sometimes positive injunctions were 
called decreta (Gai. iv. 139 ; cf. 142 ; Just. iv. 15. § 1). After such an 
injunction was issued, if obedience was not given to it, a judge or recu' 
peroUwes were empowered by a formula to inquire into the allegation 
of disobedience, and award possession or damages accordinglj (Gai. iv. 
140 sq. ; 161 sq.). Afber the formulary process was abolished, the mat- 
ters formerly for interdict were dealt with by a^jtiones utiles (Just. iv. 15. 
§ 8). The name however was retained in the Digest. 

The principal classes of interdicts were (a) for securing the due posses- 
sion of a deceased person's property by the person authorized temporarily 
or permanently by the Praetor (D. xlhi. 2. 3. 4) ; or the possession 
of a bankrupt or confiscated estate (Gai. iv. 145, 146) ; (b) for preventing 
interferenoe with the due enjoyment of public places, roads, rivers, &c. 
(D. XLiii. 6 — 15) ; (c) for preventing interference with private possessors of 
land, moveables, easements, &c. (ib. 16 — 25; 31) ; (d) for recovering land 
held on suflferance ; (e) for obtaining the production of testamentary doou- 
ments or of freedmen or children (ib. 5 ; 29 ; 30) ; (/) for allowing for certain 
purposes entry on neighbour^s land (ib. 27 ; 28). See also Cod. vni. 1 — 9. 

QUOd ui aut clam] This interdict was so called from its initiatory 
words. As given by Ulpian (D. xliii. 24. 1 1. pr.) it ran thus : Quod ui au£ 
clamfactvm est, qua de re a^itur, idy cum experiendi potestas est, restituas, 
Some words are evidently omitted to which cum exp. refer. The insertion, 
affcer id and before cum, of the words si non plus quam annus est (cf. 1 15. § 4) 
is generally adopted (see Mommsen ad loc, ; Rudorff, Edict. p. 225 ; Lenel, 
Ed. Perp. p. 387). * Anything that has been doue by force or stealth in the 
matter in question, if it is not more than a year since there has beeu 
an opportimity of suing, you are to restore'. This injunction may be 
brought by any one who had a present interest in the matter (e. g. owner, 
fructuary, farm-tenant, tenant at will, licensee to fell timber), and against 
any one in possession of the land or not, who executed the work (111. 
§ 12 ; 1 12. § 4 ; 1 15. pr. ; 1 16. § 2). The work or act must be one con- 
nected with land (11; 1 7. § 5 ; 1 20. § 4) ; e.g. (to take acts improper for a 
fructuary) one who erected a building, who pulled down a building, who 
cut down trees, who dug trenches in the ground, who fouled the water of a 
well, who removed a statue, who tumed his rain-drop on to a tomb, was 
liable to this injunction (1 7. § 5 ; 1 9 ; 111). Any possessor was bound 
to permit the old state to be restored : the doer was bound, besides this. 
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to de&ay the expense, and was liable for any loss the mjured party had 
incuiTed (1 16. § 2 ; 1 15. § 7; &c.). The suit could not be defeated by a 
claim of right to do the particular act complained of : if a man had a right^ 
his proper course was to give notice to the owner or other person inter- 
ested, whose interference he might anticipate, of his intention to act, and 
in that case the injunction would not issue (1 1. §§ 3—7). Ui fadty who- 
ever acts contrary to any prohibition, or forcibly prevents a prohibition 
(11. § 5 sq. ; 1 20. §§ 1 — 3) ; damfadt, whoever acts without specific notice 
or after insufficient notice (1 3. § 7 — 1 5. § 4). Such act might be defended if 
done to demolish a work erected ui oaU damy or to prevent a fire spreading 
(17. §§3, 4), or if the doer offered security, while his right was challenged 
by a regular action (1 3. § 5). 

The spheres of this interdict and of the Aquilian law were difierent, 
but intersected one another. The interdict is closely related and com- 
plementary to the opem noui nuntiatio (D. xxxix. 1. 1 1. § 1), and is 
applicable concurrently with the Aquilian, only where that can be brought 
for injuries to land or connected with it. The original object of the 
Aquilian was damage to slaves and animals, and injuries to land oome 
under it only because no special exclusion was made. Besides this differ- 
ence in the sphere, fault however slight (D. ix. 2. 1 44. pr.) was necessary 
and sufficient to ground the Aquilian action ; but for the interdict force 
and stealth in the technical senses, i. e. disregard of notice and absence 
of notice, had to be proved. Fault in the ordinary sense was not required. 
(D. XLin. 24. 1 15. § 11 relates only to fault as affecting the possibility 
of restoration.) Where the interdict and the Aquilian action (or any 
other) concurred, if a man recovered full damages, the interdict could not 
be brought. Both proceedings could be brought by heirs, and, so far as 
heirs had profited by the work or act, also against heirs (D. ix. 2. 1 23. § 8 ; 
xun. 24. 1 13. § 6 ; 1 15. § 3). 

fractaariam qiiO(].iie] 'a fructuary as well as others^ 
nec non fiirti] sc actione, ^ aye and (in an action) of theft'. Necmn is 
properly used only to introduce an unexpected affirmative. Sometimes 
fiec non et D. ii. 14. 19. pr. Here probably Ulpian has in his mind not 
merely plain acts of theft, such as removing and selling valuable marbles 
from a house, but a taking of what was not really fruits, or an un- 
justifiable use of the property. He says (D, xlvii. 2. 1 46. § 6) Proprie- 
tarius quoqv^ agere adu^rsus frwctvxirium potest iudicio furti^ ei quid 
cda/ndae proprietatis uel supprimendae causa fecit, There was nothing in 
the position of a fructuary to exempt his acts from being treated as 
thefts. Even an owner was Hable for theft, if he removed from his creditor 
a thing which he had pledged to him (ib. 1 12. § 2 ; 1 19. §§ 5, 6), or from a 
borrower a thing which he had lent him, and on which the berrower had 
claims on account of expenses (ib. 1 15. § 2; 1 60), or if he removed or 
improperly handled a thing of which another had the usufruct (1 15. § 1 ; 
1 20. § 1). So a borrower using a thing otherwise than he thought the 
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owner would allow (1 40 ; 1 77), or lending it to others (1 55. § 1), or a 
tailor or cleaner using or lending clothes sent him to mend or clean (1 48. 
§ 4 ; 1 84. pr. &c.) are held liable for theft. 

consultUB] sc. InliamLs. Cicero often speaks of the practice of the 
lawyers to giye adyice to any who consulted them, and this being done in 
public formed a kind of practical instruction to law students who attended 
them regularly. Orat, 42. § 143 Alteros respondentes audire sat eraJty ^ ei 

qui docerent eodem tempore et discentilms satisfa^^ent et constilenti- 

bics ; Brut. 89. § 106 Effo autem iuris ciuUis sttidio mvUum operae dabam 
Q. Scaeuolae Q. F., qui, quamquam nemini se ad docendum dabaty tamen 
consvlevUihus respondendo studiosos avdiendi docebat. Official authority 
was given to these answers of certain jurists by Augustus : D. i. 2. 1 35. 
§ 49 Ante tempora Augusti puhlice respondendi ius non a principibus 
dabatur, sed quijiduciam studiorum suorum habebant consulentibus responr 
debant : neque responsa utique signata dabant, sed pLerumque iudicibus ipsi 
scribebani aut testabantur qui illos consulebant\ Primtis diuus Augustu>s, 
ut mmor iuris auctoritas haberetur, constituit ut ex aicctoritate eius responde- 
rent: et ex Ulo temporepeti hoc pro beneficio coepit. Cf. Seneca Up. 94. § 27 
iurisconsuMorum ualent responsa, etiamsi ratio non redditur. Gaius says 
I. 7 Responsa prudentium sunt sententuie et opiniones eorum, quibus per- 
missum est iura condere. Qttorum omnium si in unum sententiae concurrant, 
id quod ita sentiunt legis uicem optinet : si uero dissentiunt, iudici licet 
quam udit sententiam sequi: idque rescripto diui Hadriani significatur. 
Whether such opinions were obtained by the parties and presented by 
them to the judge, or obtained by the judge himself ; whether all were 
consulted as a body (which is not probable), or any one or more as the 
parties chose, we do uot know. (Cf. Zimmem, Reckts-Gesch. i. § 54 p. 200 
sq. ; Walter ii. § 431 ; Clark, Pract. Jur. pp. 293 sqq.) Two practical 
examples in the Digest (iii. 5. 1 33 ; xix. 1. 1 43) appear to be questions 
submitted by a judge to Paulus. In one an opinion of Ulpian is said 
to have been produced and read. 

QUO bonum fiiit, &c.] ' what was the good of the Praetor^s promising 
an action?' Cf. D. xxxvii. 4. 1 3. § 11 Cum enim possit secundum tabtdas 
habere possessionemy quo bonum est ei contra tabulas dari f ib. 1 10. § 4 ; 
XLVi. 3. 1 93. pr. Qyjo bonum est hoc dicere ? Papinian ap.- CoUat. iv. 8. § 1. 
For this use of qm cf. Hor. Sat. i. 1. 73 Nescis quo ualeat nummus, qttem 
praebeat usum f Ov. M. xiii. 103 Q:m tamen haec Ithaco (sc. datis) ? (The 
like use of quo indef. is in Caes. Qall. vii. 55 ne quo esset usui Romanis, 
where even the latest editor, A. Holder, reads quoi against the Mss. and 
against the rules of Latin. The Romans did not use such an attribute as 
quoi with a predicative dative. See my Lat. Gr. il Praef. p. xxx.) 

1 i.e. * In general the lawyers wrote their opinions to the judges, or those who 
consolted the lawyers made an affidavit of thelr having heard the opinion'. I do 
not doubt that ipsi is the prudenteSy though differing in this matter from the ex- 
cellent authority of Prof. Clark, Pract. JuHspr. pp. 283, 293. I cannot find 
testor used in the jurists of * caliing witnesses.' It is *declare before witnesses'. 
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actionem poll. praet.] The Praetor promises an action usually by 
compelling the giving of a bond by the usufructuary as the condition 
of his being put into possession. Cf. D. XLVi. 5. 1 1. pr. Fraetoriarumsti' 

pulationum tres uidentur esse specieSy iudiciales, cauticmaleSy communes 

Cautionales sunt quae instar actionis habent, et ut sit noua actio interce^ 
dunt, ut de legatis stipttlationes et de tuteta et ratam rem haberi et damni 
infecti, But the Praetor^s jiurisdiction was not limited to this. 

snnt casns qnibns] ' there are cases in which \ Qmbvs is of course for 
quibv^ casibtos, and hence in is not necessary (cf. Zat, Or, § 1242). 
Cf. Gai. II. 144 quihu>s casibu^ pater familias intestattts moritur; iii. 34 
quibus casibus ; 179 nec magis his casibtts noucUiofit; iv. 77 quibtisdam 
casibus; ii. 146 hoc casu; 181 quo casu, &c. £ut also i. 139 in hoc casu: 
D. I. 7. 1 17. § 5 in his casibtts; above 1 4, &c. 

cessat] Oessare both in classical and in law Latin denotes inactivity 
where action might be expected : * to loiter ', * be idle ', * rest '. Hence of 
persons : e.g. D. xxvi. 7. 1 1. § 1 Bof quo sdt se ttUorem datvm, si cesset 
ttUor, suo periculo cessat; xvii. 1. 1 38 si diu in solutione reus cessahit: 
of money lying idle, D. xvn. 7. 1 13. § 1 Didt cessasse jmpiUarem pecuniam^ 
quod idonea mmina non inueniret; of arrangements which were not made, 
D. V. 2. 1 17 cessante cautione repetitio datur * if there is no bond ' ; xxv. 2. 
1 17. pr. ttbicum^qtte cessat matrimx>nium,cessare rerum amotarum actionem^ii 
the marriage is not valid ' ; frequently as here of an action not lying, e.g. 
IX. 2. 1 49. § 1, &c. (It does not, Hke the English ' cease ', imply that the 
thing, having exisied or acted, exists or acts no longer.) 

The Aquilian action is not always applicable, because the usufructuary 
may do no positive act leading to the injury (which the Aquilian law 
reqtdres), but may neglect to do what he ought to do. Negligence rarely 
comes under the Aquilian statute ; see, however D. ix. 2. 1 8. pr. ; 1 27. 
§ 9, where the negligence accompanies a positive act. Cf. Vangerow, 
Pand, III. p. 582 ; Hasse, Culpa pp. 21, 134, 283 ed. 2. 

A^niliae actio] i.e. legis Aquil,actio, the action granted by the Aquilian 
statute. 

eins arbitratn ntatnr] Hhat he may exercise his usufruct subject 
to what the judge may think right '. So also Steph. 

(ini agmm non proscindit] cf. Yarr. B,R, i. 27 Uere sationss quaedam 
Jlunt; terram autem prosdndere oportet; ib. 29. § 2 Terram cum primum 
arant, prosdndere appellant; Col. iii. 13. § 4 NonnvUi omnem uitem 
per denos pedes in quincuncem disponunt, ut more noualium terra transuersis 
aduersisque svlds prosdndatur, The legal effect of this is only that, if in 
the particular case ploughing up new land is within the meaning of recte 
colere (cf. 1 9. pr.), the usufructuary may be compelled to do it ; and the 
mode of compulsion is by action on the pra«torian stipulation, as the 
lex Aquilia does not apply (nor the interdict quod ui aut clam), 

qtd nites non snbserit] ' who does not plant vines in place of those 
dead\ &c. Cf. CoL iv. 15. § 1 Plurimum interest adhuc noua consvtione 
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pedamen omne vsstiri; nec mox uineam tum suhserij cum fructtts capiendus 
est (where a special case only is referred to). The word appears not to be 
used elsewhere. 

aqtuanim ductas comunpi] Corrumpi, corruptus are frequently used of 
what is in any way niined or spoilt. Thus ruptum in the lex Aquilia was 
interpreted by the more general word corruptum; Gai. in. 217 (restoredby 
aid of Just. IV. 3. § 13) * ruptum* intdligitur quod quoqm modo corruptum 
est: unde non solum usta aut fracta, sed etiam scissa et conlisa et effusa 
et qmquo modo uitiata aiU peremptd avt deteriora fa^a hoc uerho con- 
tinmtur. So below 1 60 of a ruined building uUlam uetv^tate corruptam ; 
of a foundrous road D. xliii. 19. 1 3. § 12 Corrupto tti^iere minus commode 
frui {iri conj. Mommsen) av;t agipotest ; Hor. Sat. i. 5. 95 longum carpentes 
iter etfactum corruptius imhri; of watercourses, Frontin. Aq. ISLO Na^cuntur 
opera ex his causis : aut inpotentia (* greed ') possessorum quid corrumpitur 
aut uetustate aut ui tempestatium aut culpa male facti operis...Fere aut 
uetustate aut ui (tempestatium eae) partes ductuum laborant, quae arcitatio' 
n,ibus sustinentur aut montium laterihus adplicatae sun£. Again § 127 ; 
D. XLin. 21. 11. § .6 (quoted above 1 7. § 2 reficere p. 58). It is used 
of the atmosphere being poUuted, below § 6 ; of moveables in general, 
1 16. § 3 ; of a skiUed slave, 1 17. § 1. 

eadem et in usuario dic. sunt] Hhe same nde appHes to the case 
of one who has the bare use'. Of course the different positions of a usuary 
and a fructuary give a different result. The usuary having a very restricted 
right to produce (cf. D. vii. 8. 1 10. § 4 ; 112; 1 15. pr. ; 1 22. pr.) would be 
more Ukely to be Uable under an action for theft ; and, as the duty of 
repairs is ofben shared with the proprietor, he would be less Ukely to be 
chargeable with negUgence. The remedy, by stipulation, was the same. 
Usu legato siplus usv^ sit legatarim quam oportet, officio iudicis qui ivdicat 
qusmadmodum utatur, quid contineturf ne aliter quam debet vtatur ; a 
somewhat oracular reply (ib. 1 22. § 2 Pompon.). 

§ 3. daos frnctuarios] Such cases are often mentioned : the second 
title of this book treats of one aspect of them, that of accretion. 

c[uasi com. diu. iud. dari] ' that a trial analogous to that for partition 
of common goods should be granted'. What is here described as quasi 
c. d. iud. is in D. x. 3. 1 7. §§ 6 — 8 called utile c. d. iudicium. The regular 
c. d. iud. was appUcable only for dividing corporeal things (ib. 1 4. pr.), but 
the Praetor aUowed a trial of the same nature for the partition of a pledge 
between the pledgees ; or of a usufruct ; or of a right to hold property as a 
security for the payment of legacies (these not being res but iura in re) ; 
as also for recovery of a share of the expenses incurred on a common object 
(ib. 1 9),or profit received by another from a common object (1 11). See 
also ib. 1 6. pr. ; § 1 ; 1 11. For the com. diu. iud. see note above on 1 6. 
§ 1 (p. 50). The various modes of dividing a usufruct are given in D. x. 3. 
1 7. § 10 (cf. p. 47). 

Quasi is very frequently used to denote an analogous relation, or Uability, 
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or action ; e.g. D. iv. 2. 1 21. § 6 8i metu coactus repudiem hereditatem, 
praetor mihi ev/xurrit, avJt utHes actiones quasi heredi dando, aut &c. ; 
I. 9. 1 7. pr. Emjandpatum a patre senatore quasi senatoris filium haberi 
placet ; xxnL 3. 1 39 Si serua seruo quasi dotem dederit (where quasi be- 
longs to dotem) ; xxiv. 1. 1 32. § 27 qttasi meritusy qttasi ad uxorem, So the 
usufruct of consumable things was a quasi usmfructus (D. vii. 5. 1 2. § 1) ; 
and some actions were quasi ex contractu, others quasi ex malefido (xliv. 7. 
1 5. § 1 sqq.). Cf. XV. 1. 1 62. pr. Qui tutelam quasi liher administrabat, 
seruus pronuTiticUus est,,.Quiadepeculio actio deflcit, utilis actio in dominum 
quasi tutdae erit; xlvii. 2. 1 50. § 4, 1 51 Cum eo qui pannum rubrum 
ostendit fugauitque pecus, si praedpitata sint pecora, utUis actio damni 
iniuriobe qtMsi ex lege Aquilia dahitv/r, In the time of the formulary pro- 
cedure such actions would be introduced by a fiction, cf. Gkii. iv. 34 — 38. 

uel stipulatione, &c.] Instead of an actual division of the usufruct, 
the Praetor might direct the disputants to enter into reciprocal agree- 
ments defining the mode of exercise of their respective rights. The same 
method is referred to as one which a iudex com. diu. might adopt. See 
D. X. 3. 1 7. § 10 (given under sociis p. 47) ; and generally D. xlvi. 5. 1 1. 

ad arma et rixam] Disputes about the possession of land offcen led 
to armedforce being usecl (cf. Cic. Tull. 9. § 21 ; Caecin. 8. § 22; Sen. Didl. 
10. 3. § 1), which waa severely dealt with by the Praetor. Qui dies 
totos aut uimfieri uetat aut restitui factam iubet, qui defossis, de cloacis, de 
minimis aquarum itinerumque controuersiis interdicet (cf. D. XLm. 19 — 23),- 
is in atrocissima re quidfaciat, non hahehit? et C. Pisoni domx) tectisque suis 
prohihito per homines coactos et armatos, praetor quemadmodum more et 
exemplo opitvlari possit, non hahehit ? (Cic. Caecin. 13. § 36). Accordingly 
the Praetor in the case of uis gave an injunction to restore, provided the 
plaintiff had obtained possession n>ec ui nec clam nec precario from the 
other. In the case of arma or uis armata this proviso was omitted, so 
that the order to restore was absolute (Gai. iv. 154, 155). Justinian as- 
similated the first to the more severe interdict. See D. xliil 16 ; Vangerow, 
Fand. § 690 (iii. p. 600 sqq.). A usufructuary could obtain this injunction 
de ui et ui armoUa (D. XLin. 16. 1 3. §§ 13 — 18). 

§ 4. causam proprietatis] ' the position or rights of the (bare) 
owner'. For this sense of causa cf. D. ii. 14. 1 27. § 2 Nec dicendum est 
deteriorem condicionem dotis fieri per pactum ; quotiem enim ad ius, quod 
lex naturae eius trihuit, de dote actio redit, non fit cama dotis deterior (it is 
found similarly interchanged with condido in Gai. iii. 126, 127) ; xxxii. 
1 30. § 3 Sifundum mihi u^ndere certo pretio damnatu^ es (i. e. by will) nullum 
fructum dus rei ea uenditione exdpere tihi liherum erit, quia id pretium ad 
totam causam fundi pertinet. Where causa omnis has to be restored to a 
successful plaintiff, it is defined as all that he would have had, if the thing 
had been given up to him at the commencement of the suit. D. vl 1. 1 20; 
cf. 1 17. § 1 ; xiL 1. 1 31. pr.; XLiii. 16. 1 1. § 31, &c. See above note on 
restitutio p. 47. 
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et aut fundi, &c.] This is the first of the le^cies of iisufructs which 
are discussed in order (see note on 1 13. pr. nam sicuti p. 97). We ought 
to have subsequently aiU aedium (§ 7), aitt domus (§ 8), aiU m^aneipiorum 
^l 15. § 1), &c. ; but the tum of phrase is altered, sed si aedium (§ 7), item 
si domus, &c. Similarly in D. xxxvl 1. 1 38 (37). pr. (also from Ulpian) we 
have aut re ipsa followed by sed et si several times. Kiihner, AtisfUhrl. 
Qram, Lat. § 158 fin. gives like anacolutha from Cicero. 

Further autfundi is in fact the hypothesis or condition, to which the 
answer or apodosis is given by the words et non debet; just as in the next 
sentence si forte is answered by non dehebit, This use of et is somewhat 
similar to its uae in Yerg. B, m. 105 Dic quihus in terris inscr^pti 
nomina regum nascantur flores, et PKyUida solus haheto ; also Geor, n. 80 
nec longum tempus, et ingens,.,ad caelum arbos, Cf. Drager, Hist, Synt, 
§311. 16(ii2p. 26). 

arbores flrugiferas] Fmgifer is usually applied to land capable of 
producing /7*2*^e«, i.e. com, pulse, &c. (cf. Plin. N,H, xvni. §48). So in 
Cic. T, B. II. 5. § 13 ; Plin. N. H. xv. § 8 Excepto Africae fmgifero solo^ 
Cereri totum id natura concessit; Ov. Met. v. 666 frttgiferas messes in con- 
nexion with Ceres. In Of. iii. 2. § 5 Cicero says cum tota philosophia 
fnigifera et fructuosa^ nec tUla pars eius incvlta ac deserta sit, the first 
epithet is taken from corn, &c., the other from vines, olives, apples (poma), 
&c. Bnifrugifer is also used of trees; cf. Pseudo-Ov. Nua; 19, where, after 
contrasting vines, olives, and api^les with barren planes Nos quoquefm- 
giferae, si nux modo ponor in illis, &c., and Plin. N, H, xii. § 14 says that 
cherries, peaches and others with Greek names are foreign, but that any of 
them that are now incolarum numeroy dicentur inter frugiferas, In the 
table of contents in Book i. he says Xi6ro xim. continentur fructiferae 
arborea (this book treats only of the vine) ; Libro xv. continentiir naturae 
frugiferarum arborum (this book treats of olives, poma of all kinds, figs, 
cherries, &c.). So that the words must have been used somewhat loosely, 
as there seems to have been also a loose use oi frugem; cf. D. L. 16. 1 77 
where however Mommsen suggests/rwc^t^m. Frugifer occurs once more in 
the Digest xliii. 24. 1 16. § 1 Si quis ui aut dam arbores non frugiferas 
ceciderity ueluti cupressos, domino dwmJtasGoJb (i. e. not to the fructuary as 
well) competit interdictum, 

ezcldere] *to cut to the ground' as opposed to clipping, cf. D. XLni. 
27. 1 1. 

dimere] *to pull down', *pull to pieces' ; cf. D. xlvii. 3. 1 1. pr. ; xxxix. 
2. 1 24. § 10. 

in pemiciem proprietatis] 'to the ruin of the (bare) owner's interest'. 
If we translated *to the ruin of the property' the general meaning would 
be quite correct, just as causam proprietatis (just above) might be translated 
*character of the property': only that property in England has come to 
mean the land itself instead of the right, as *estate' in law means the 
legal right, in ordinary language, the land. Proprietas in IJatin had not 
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thus become concrete. It meant the ownership, not the acres owned. But 
what injures the land as a desirable object injures the ownership. 

Qoluptarilim] An estate for pleasant residence, as opposed to one 
worked for profit ; in fact 'a residential estate*. Uoluptariae imjperuae are 
described in D. L. 16. 1 79. See note above on 1 7. § 3 (p. 66). 

fdit] 'has been', i.e. before the legatee comes to it. The previous 
character of the object was a kind of standard for the use of the fructuary. 

nirdiaria] 'greeneries', or small gardens or shrubberies in or close to a 
house. The word is spelt as here below § 7 ; D. xxxiii. 7. 1 8. § 1 ; Lamprid. 
Heliog. 23; but uiridtaria in D. xxxiii. 7. 1 26 ; Ulp. vi. 17 ; Plin. iT. jBT. 
xvm. § 7 ; Sueton. Tib. 60 ; uiridaria in Cic. Att. ii. 3. § 2 ; Petron. 9. In 
Appendix to Prob. p. 199. 9 ed. Keil we find ^uiridis non uirdis\ in cor-^ 
rection of what no doubt was a contraction in popular speech. See my 
Zat. Gr. § 245. 

In D. VIII. 2. 1 12 uiridia 'plants in pots' &c. on the top of a house are 
spoken of. Cf. D. viii. 1. 1 15. § 1 ; Plin. Ep. v. 6. § 17 ambulatio preans 
uarieque tonsig uiridibus inclttsa, i.e. with hedges clipped into different 
shapes ; ib. § 38, § 40 ; Vitr. v. 9. § 5 Media uero spatia, quae erunt mb 
dio inter porticus, adomanda uiridibus uidentur, quod hypaethrae ambu- 
lationes hahent magnam salubritatem, &c. ; ib. vi. 6. 

gestationes] ^alleys' in which a person was carried in a sedan, some- 
times straight, sometimes running roimd a viueyard or shrubbery. Plin. 
^. L 3. § 1 ; II. 17. § 14 ; V. 6. § 17 ; ix. 7. § 4. See Mayor ad Juv. 
L 75 ed. 2. 

deambtilationes] ^walks'. The compound is in Ter. ffaut. 806 used 
of the ezercise, not of the place where the exercise was taken. The simple 
form anibulatio is often used for the place, e.g. Cic. Q.F. m. 1. § 1 ^thU 
ei restahat praeter balnearia et ambtdatumem et auiarivm; § 5 Topiarius 
omnia conuestiuit hedera^ qua basim uHlae, qua intercolymnia ambida- 
tionis ; iiL 7. § 1 Crassipedis ambulatio ablata (by a flood) ; Varr. R. B. m. 
5. § 9 Circum huius ripas amhvlatio sub dio, pedes lata denos ; Colum. i. 6. 
§ 2; Vitruv. and Plin. i^. cited in note just above. The preposition de 
in these compoimds implies formally or methodically, cf. decurrere^ of 
troops in a review ; declamare, denominare, denuntiare. One who had only 
a usTis was entitled to walk or be carried in the walks of the villa, de- 
ambulandi quoque et gestandi ius habebit (D. vii. 8. 1 12. § 1). 

deicere] *throw down', applying both to the trees and any columns or 
structure which might surround or cover the walks, &c. So below § 5 ; 
VII. 6. 1 2 qui arbores deiecisset aut aedijicium demolitics esset. It may well 
here be imderatood to cover all disturbance of arrangements of a per- 
manent nature. 

hortOB olitorios] 'vegetable gardens'. Cf. D. l. 16. 1 198 Hortos 
quoque, si qui sun£ in aedijiciis constituti (among buildings), dicendum est 
urbanorum (sc. praediorum) appellatione contineri. Flane si plurimum 
horti in reditu sunt, uinearii forte uel etiam holitorii, magis haec non sunt 
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urhann. Columella x. 1. § 2, § 3 speaks of the rise of prioes in meat haying 
made vegetable gardens more important. Horace speaks of the substi- 
tution of flower gardens, &c. for vines and olive beds, platanusque cOfdebs 
euincet uimos; tum uiolaria et myrtus et omnis copia narium spargerU 
olitietis odorem fertUibus domino priori (Od. n. 15. 4 sq.). 

quod ad reditnin spectat] ^which aims at a retum', i.e. is laid out 
to produce what will sell rather than what will please the eye, &c. 

§ 5. lapididiias, &c.] See above on 1 8. § 2 (p. 69). 

instituere] 'set on foot', of mines and quarries, *oi)en*. Cf. Liv. 
XXXIX. 24 MetaUa et v^era intermissa recoluit et noua mvltis locis instituit. 

hnlc rei] must be taken with occupaturus, necessariam being absolute. 
*If he has not to take for this purpose a necessarj part of the land', i.e. a 
part necessary for the working of the land as it is abeady laid out, whether 
f or vines or grain crops or other purpose. Agricultiure did not include mining, 
nor even working stone quarries and sand pits (Yarr. R. R. 1. 2. §§ 22, 23). 

proinde] *accordingly' *wherefore', cf. 1 15. § 5; 1 25. § 2; D. iv. 1. 1 6; 
&o. Gaius useaproiTide only with ac, ac si; see note on 1 20. 

iienas inquirere] to discover beds of stone, strictly veins of (L e. suit- 
able for) stone quarries, For inquirere, cf. GaL n. 44 Cum suficeret domino 
ad inquirmdam rem suam anni aut biennii spaiivm. 

metallorum] See note on 1 8. § 3 (p. 70). 

sulpuris] used for medicine; also ad lanas sujffiendas, quoniam cando- 
rem mollitiemque confert...nahet et in religionihus locum ad expiandm 
suffitu domus (Plin. xxxv. §§ 175 — 177). 

aeris] *copper', but the word was also used for compoimds of copper, 
e.g. bronze, which is copper with tin. The Roman coinage was of copper 
with an average of 7 per cent of tin and 23 per cent of lead (Hultsch, 
Metrol. § 33. 5 p. 196). 

quas pater familias instituit] 'which the master opened'. In this 
case the paterfamilias would be the testator or other creator of the usufruct. 
The term is apparently a conversational one to denote the owner or dis- 
poser. See above 1 9. § 7 (thrice) ; v. 3. 1 54. § 2 Gum praedia wrhana et 
rustica neglegentia possessorum peiora sintfacta, ueluti quia uiTieae, pomuria, 
horti, extra consuetudinem patris familiae defancti cutta sunt; xi. 7. 14; 
XXXIII. 7.1 16. § 2; 1 18. § 1; XXXV. 2. 1 90; L. 16. 1 203 where in defining 
slaves imported for one's own use, the question is ^putu^trumdispensatores.,. 
operarii quoque rtistid qui agrorum colendorum causa haherentur, ex quibu^ 
agris pater familias fructus caperet, quibus se toleraret, &c. are included; 
Cato, i2. 22. 2. § 1 ; Colum. ix. 1. § 3; PauL Sent. iii. 5. § 39; see also note 
on 1 9. § 2 (p. 70) ; and the use of dominus in 1 27. § 1. 

si forte, &c.] *if perchance there should be more profit to be got in 
this mine which he has opened, than in the vineyards and plantations and 
oliveyards which were there before '. 

arbustis] Arbustuin is chiefly used in connexion with vines, and means 
regularly planted rows of trees intended to bear vines. They often had 
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com or other crops between the rowa Cf. CoL IL 2. § 24 In Italia 
arbustis atque oleis consittis ager aZtius resolui ac subigi desideraty vt 
summae radices uitium olearumque uom^rihus rescindantur, quae si 
maneant, fruqibtis obsvnt, The trees were chiefly ehus and ashes, because 
their leaves were liked by cattle, but also poplars and maples {opulris), See 
Col. V. 6. Cato puts an arbtcstum laet but one in the order of profit, the 
order being vineyard, garden, withybed, ohveyard, meadow, cornland, 
underwood, plantation, acomwood. See note on sUua caedua 1 10 (p. 77). 

forsitaa etiam haec, &c.] The diflerence of this case from that in § 4 
is clear. In that section the fructuary of an ornamental estate is forbidden 
to convert it into an estate worked merely for profit. In this section a 
&rm worked for profit is assumed : the fructuary is allowed to work mines 
previously opened, and even to open new ones, if it can be done without 
interfering with the regular ^eu^ming of an estate. Then comes the ques- 
tion : what if the mines, if extended, should be more profitable than the 
farm continued as of old? Ulpian says somewhat doubtfully {forsitan) 
that possibly the transformation (partial or entire) of the estate from 
farming to mining may be aUowed. The whole circumstances of the case 
would have to be weighed, and the act of the fructuary in changing the 
character of the estate, not from a residential estate to a profitable one, 
but from one mode of profitable working to another, may be justified. This 
interpretation seems to be confirmed by Bas. hvvaTou. bk avvioTay iv r^ 
ayp^ rravrola iiiraKKa^ firj Pkdfrrwv rbv dypoV et firf apa fifi^^av €<rrl ttjs 
pXdprjs 17 7r€pnroiovp.€vrf irpoa^odos, 

There haa been a great deal of discussion about the passage from early 
times, which may be seen in Gluck ix. p. 239 sqq., and Vangerow, Fand, 
§ 344, Anm. 2 (vol. i. p. 736). Both these writers understand the passage 
to relate to only a partial transformation of the estate, i.e. to a change of 
some portions of the estate from vineyard to mine. So also Elvers, Serv, 
p. 472, Wachter, Fand, § 154 (11. 233). I do not feel sure that the Umita- 
tion to a part is necessary. That view seems to rest partly on a somewhat 
strained application of salua suhstantia in 1 1 (which I take merely to dis- 
tinguish a ttsusfructus from a quasi-ustisjructu^), and partly on applying 
here what Ulpian says only of a residential estate (supr. § 4). But very 
likely the partial transformation of an estate would be more easily justi- 
fied than a complete change. Yet if an unsuspected bed of minerals were 
found and all the neighbouring estates were worked for that, an entire 
transformation might be what a bomis paterfamilias would do and approve. 
Nothing seems to be said of the course of obtaining the bare owner's con- 
sent. But that must have been possible, and might create an obligation : 
it would not affect the absolute legal rights. See note on 1 15 fin. (p. 125). 

8i anidexn] 'if, as is the fact^ ^since'. 

§ 6. caeluni comimpant agri] 'pollute the sky of the farm', i.e. 
vitiate the air, referring to smoke or chemical fumes. Cf. Lucr. vi. 1133 
(of pestilence) J^ee refert utrum nos in loca deueniamus nobis cuiuersa et 
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ccLeli mtUermis amictum, an cadum nohis vltro natura coruptitm deferaz; D. 
XLni. 23. 1 1. § 2 Nam et caelum pestilens et ruinas minantur inmunditiae 
doacarumj si non refidantur, 

I understand this as a limitation only so long as the estate is carried 
on as a farm, and to apply to the atmosphere of the particular estate only, 
not to land generally. 

opificitin] 'artisans' D. xxxix. 1. 1 5. § 3 fahris ud opijlcibus; L. 13. 
1 1. § 7 ceterarum artium opificibus siue artificilyus; Cic. Off, i. 42. § 150. 

legalonun] The inferior hss. hakve figvlorum which is certainly attrac- 
tive, though possibly due only to conjecture. For legulus *gatherer' c£ 
Varr. L. L, vi. 66 ab legendo leguli qui oleam aut qui uuas legunt ; Cato 
i2. i2. 144 § 3 (of olive picking) legulos quot opus erunt prad>eto et strictores. 
It is also found (see De Vit's Le.v. s. v.) of goldpickers in an inscription 
found near Zalatna in Transylvania, Corp. Inscr. L. iii. No. 1307 LeguLi 
au/rariarum: called aurileguli Cod. Theod. x. 19. 1 9 ; 1 12. The reference 
of the word here to goldpicking is old ; see Gliick ix. 245 n. MwrUeguli 
(pickers of murex) and conchylileguli are also spoken of in Cod. Theod. x. 
20. 1 5; 1 16; 1 17. But further if Ulpian's words {quae institvdt) are 
taken generally to refer to any new arrangements set up by the fructuary, 
e.g. tuming meadow into olive or vineyards (cf. Wachter, Pand. n. p. 233), 
and not merely to mines and quarries, leguli may perhaps be taken in its 
more usual application. The objections that I see to this are, first, that 
Ulpian's words more naturally relate to mines, and, secondly, that olive 
pickers, &c., are not a standing charge, but only hired for the harvest, and 
hired only in proportion to the crop, and therefore the charge is recom- 
pensed by the yield. 

quae non potest snstinere propr.] So in the case of a mortgagee 
in possession D. xiii. 7. 1 25 Sicut enim negUgere creditorem dotus et culpa 
quam praestat non patitur, ita nec talem efficere rem pigneratam, ut grauis 
sU ddntori ad reciperandum. 

positnriun] sc. scribit lulianus, or something of that kind. 

§ 7. lnmiiia isimitteTe] *put in lights', i.e. make windows. C£ D. 
vra. 2. 1 40. 

eolores] 'colours' with which the walls are stained. The pigments 
were mineral (Becker^s Gallus ed. Goll, IL p. 303). See Vitr. vn. 7 sqq. ; 
Plin. XXXV. § 29 sqq. 

picturarS] *paintings' on and in the wall plaster D. xix. 1. 1 17. § 3 
Qttae tahulae pictae pro tectorio induduntur, itemque crustae marmoreae, 
aedium sunt. Cf. Plin. xxxv. § 116; Vitr. vil 5. 

mannora] marbles, i.e. slabs inserted in the walls, or flooring. C£ 
Sen. £!p. 115. § 9 miramur parietes tenui mmmore inductos; ib. 86. § 6. 
Fest. p. 242 pauimenta Foenica m^rmore Numidico constrata sign^cat Cato. 

sigilla] 'statuettes' or relie& D. xix. 1. 1 17. § 9 Item constat sigiUa 
columnas quoque et personas et quorum rostris aqua scUire solet, uiUae esse. 
Often made of plaster of Paris (Plin..xxxvL § 183). 
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All these accusatives depend on immittere understood from the pre- 
ceding clause, which will therefore refer to letting into the walls or fixing 
to them these pictures, &c. On the law see above 1 7 fin. 

si quid ad d. om.] 'anything for omamenting the house'. Si quid is 
used almost absolutely: si quid...pertinet would be tho full construction. 

sed neque] It is noticeable that this is not followed by another neque 
but by vsl...avt...v>€l...ue...tid, &c. So in English we often use 'or', where 
*nor' would be more strictly correct. The main particle here is v>d: aut 
is used for the strong contrast of coniungere and separare^ and -ue for the 
subordinate division of aditus and posticas, Neque here, I think, looks 
forward, not as frequently in these writers (e.g. wec obstruere below) back- 
ward. For the preceding sentenco is affirmative (sed et). 

diaetas] 'rooms', or 'suites of rooms' whether parlours or sleeping 
rooms. See PUn. £p. ii. 17. §§ 12, 15, 20, 24; v. 6. §§ 20, 21, 27, &c.; D. 
VII. 4. 1 12 ; XXX. 1 43. § 1 ; xxxii. 1 55. § 3. 

transformare, &c.] He is not permitted to change the rooms (i.e. to 
change the fittings so as to suit them for a dififerent destination), or join 
them or separate them (i.e. remove or put up partywalls or doors). 

aditos postXcasue uertere] ^to reverse the front and back entrances' ? 
But aditum uertere is used in Liv. xxxix. 14. § 2 of tuming the entrance of 
an upper story, so as to enter from inside the building instead of from out- 
side. For postica comp. Hor. Ep. i. § 31 Atria seruantem postico falle 
clientem, 

refugia aperire] 'to open retreats': apparently to throw open, by 
removing a roof or a wall, &c., some quiet concealed passage or room in the 
house. Noodt i. cap. 11 (referring to Casaubon on Spart. Hadr. 10) takes 
it of imderground rooms and passages constmcted to avoid the heat (cf. 
Plin. V. 6. § 30), or to avoid cold (Tac. Germ. 16). The word is used in D. xi, 
3. 1 2. § 2 (of harbouring other persons' slaves) Est proprie ^recipere^ refugium 
abscondendi causa seruo praestare vsl in suo agro uel in alieno looo aedifi' 
cUmSy but there it is not in a strictly concrete sense. 

atrium mutare] By changing the hall is probably meant changing it 
firom a simple constmction of roof with cross beams to one with the beams 
resting on pillars of an ornamental kind, or uice uersa. Of four adjoining 
houses in Pompeii two have the simpler form {atrium Tuscanicum) two have 
an atrium Corinthium, one with 12 and the other with 16 pillars. Another 
change might be to have no compluuium, but the whole area to be roofed 
{atrium testvdinatum) \ cf. Vitr. vi. 3; Hor. Od. iii. 1. 45 Cur inuidendis 
postibus et nouo svhlime ritu moliar atrium f See Marquardt, Priv. AU. 
p. 232 ed. 2. 

uirdiaria...conuertere] Mention is frequently made in the Latin 
writers of shmbberies or gardens close to or in a house (e.g. Hor. Ep. i. 2. 
22 Nempe inter uarias nvtritur silua columnas) and these would be sus- 
ceptible of a great deal of change. See above imder § 4 (p. 107). 

excolere] * improve '. Cf. below 1 44, which lays down the same rule as 
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this. Excolere is also used of farms D. vi. 1. 1 53 ; of a mountain pasture 
xiil. 1. 1 25 SdUum grandem^ acceptum pignori, excoluisti sic vi magni 
pretii facias. 

auamuis Inmina non obscnrentur] 'even though the lights are not 
interfered with \ Probably this refers to neighbours* lights, but it may be 
that some lights in the house itself might be interfered with by raising part 
of the house higher. 

Qtuia tectnm magis tnrbatnr] sc. uento; 'because the roof is more 
liable to be disturbed '. So QlUck ix. pp. 249, 250. Noodt i. cap. 11 takes 
it, wrongly I think, of an objection to disturbance with the roof-arrange- 
ments made by the owner. 

Qtnod Labeo, &c.] * and this Labeo notices also in the case of the pro- 
prietor ', viz. that he cannot raise the roof. So in 1 7. § 1. The proprietor 
cannot make the position of the usufructuary worse (below 1 16), but this is 
limited to direct alteration of the thing itself. An indirect interference is 
aUowed, see 1 30. 

idem Nema] *the same Nerva*, i.e. Neraafilius. 

nec obstmere enm posse] Hhat he (i.e. the fructuary) cannot block up 
lights either*, i.e. the lights of the house of which he has the usufruct. 
Besides any structural change that this might imply, the non-use of lights 
for a certain time might free a neighbour from a servitude. Cf. D. vm. 2. 
1 6 Si aedes tuae aedihus meis seruiant ne cdtius toUantur, ne lumimbus 
mearv/m aedium offidaiury et egoper statutumtempusfenestrasmeaspraefi,x€LS 
hdbuero uel ohstruxero^ ita demum iics meum amitto, si tu per hoc tempus 
aedes tttas aUius sMatas Iiubueris. Obstruere lumintbus is used in Cic. 
Dom. 44; and metaphorically in Brut. 17. § 66 ; Corp. Inscr. LaJt. i. 1252 
ius luminum obstruendorum redemerunt. 

§ 8. domns] At first sight this appears to be opposed to aedium, which 
was used at the commencement of § 7 and again lower down in that 
section. £ut ad domus omatum was there used of the aedes. Aedes was 
originally in sing. 'a hearth', hence a single room, and thus appropriate to 
a temple : in plur. a set of hearths or rooms, hence a house. Domus is a 
dwelling, a residence, and is opposed to insvla a house let out as lodgings ; 
and in this character was perhaps chosen in our passage. See next note. 

meritoria] sc. cerixicula ' hired apartments '. Cf. Juv. iii. 234 Nam qtiae 
meritoria somnum admittunt: magnis opihus dormitur in urbe; D. xlvii. 
10. 1 5. § 5 Tantum igitur <xd merUoria uel stahula non pertinebit lex 
Comdia : ceterum ad kos pertinebit, qui inhahitant non mommti caitsay licet 
ibi domicilium non habeant (the lex Comelia gave an action for forcible 
entry into a man's domus. Ulpian says it applies not only to one's home, 
but also to any fairly permanent residence ; not to a transitory lodging) ; 
XVII. 2. 1 52. § 15 of a man's lodging when travelling. See also a few lines 
below. The word is generally used of poor lodgings (cf. VaL Max. i. 7. 
Ext. 10 in tdbemam meritoriam deuertit ; Suet. Uit. 7 quoted in next note), 
and in later Latin of brothels, e.g. Spart. Pescen. 3. § 10 Militestuiuagantur 
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tribuni medio die la%iant,pro tricliniis popinas kabent,pro cuhiculismeritoria, 
(See the lexx.) 

nec per cenacida dinidere domum] 'not to divide it into suites 
of rooms'. Cf. D. xix. 2. 1 30. pr. Qui instdam triginta (*for 30,000 sesterces') 
co^uxeraty singula cenactila ita locauit {conduxit F), ut quadragiTUa ex 
omnihvs coUigererUur ; Suet, Uit, 7 Tanta egestate {fuit) rei familiarisy ut^ 
uxore et liberis quos RoTnae relinquebat Tneriiorio cenouyulo abditiSy domum in 
reliquam partem anni ahlocaret, 

atqnin] * but \ the same as atqui. The form atquin is found in Cic. 
Dom. 5. § 12 ; Fhil, x. 8. § 17 and frequently in the Digest (e.g. iv. 3. 1 18. 
§ 3 ; xn. 2. 1 42. § 1) and TertuUian. See Neue, Formerdehre IL p. 802 
ed.2. 

locare] One who had the mere usus could not let (D. vii. 8. 1 8 ; 111); 
the rent being regarded as z.fructns, See note on omnis frmtvsy p. 54. 

(inasi domnm] ' as a house ' ; i.e. he must not let it off into separate 
lodgings, nor for other purposes than that of a residence. 

Quasi is here used without any fictitious assumption, or allegation, or 
analogy. So also not imcommonly, e.g. 19. § 2 ; 1 48 ; D. 1. 16. 1 7. § 2 Cum 
plenissimam autem iurisdictionem proconsuZ haheat, omnium partes, qui 
Eoma>e uel quasi magistratus uel extra ordinem iv^ dicunt, ad ipsum per- 
tinent, i.e. in the capacity of magistrates ; xxiii. 3. 1 5. § 6 Si pater, non 
quasi pater sed alio dotem promiitente, fideiussit et quasi fideiussor soluerit 
(i.e. in the character of surety) ; ib. § 12 ; xxxvi. 1. 1 61 (59) fin. quia non 
qvMsi heres sed quasi mater ex pacto accepit ; xlviii. 19. 1 9. § 15 si, post- 
eaquam {decurio) pleheius factus est, tunc suscipiat filium, qttasi plebeio 
edUus, ita erit (a criminal son) plectendus, 

balinenm] ^ a public bath \ The distinction of balneum for a private 
bath, baZneae for public baths is ante-Augustan only (Marquardt, Priv, 
Alt, p. 265). Rules for baths to be supplied by a contractor in a mine 
in Lusitania are contained in an inscription lately found {Lex Metdlli 
Uipascensis, Bruns p. 141, ed. 4). The supply of baths graiis was one form 
of liberality, and sometimes the subject of an endowment, e.g. D. xxxii. 
1 35. § 3 CodicUlis confvrmaJtis ita cauit: Tiburtibus municipibus meis... 
hdlineum lulianum iunctum domui meae, ita ut publice, sumptu heredum 
meorum et dUigentia, decem mensihus totius anni pra^eaiur gratis ; xxxii. 
1 91. § 4 ; XIX. 2. 1 30. § 1 Aedilis in municipio balneas conduxerat, ut eo 
anno municipes gratis lauarentur. See inscriptions in Wilmanns' index s. v, 
halneae (ii. p. 658). Baths for hire were also owned by private persons, e.g. 
Cic. Or, II. 55. § 223 ; Plin. I^, ii. 17. § 26 In hoc uico halinea meritoria 
tria, magna commoditas, si forte halineum domi uel suhitus aduerUus uel 
hreuior mora calfacere dissuadeat, The great change involved in turning a 
dwelling-house into a bath-house is illustrated by the legal effect of the 
converse given in D. vii. 4. 1 12. pr. Si cui hali7ieijisu>sfnictus legatus sit et 
testator hahitationem hoc fecerit, uel si iahernae, et diaetam fecerit, dicendum 
est usumfructum extinctum. 

R. 8 
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On the speUing, see Ritschl Opmc* iv. p. 175 who says Plautus wrote 
haZineas but halneator, if MSS. are to be trusted. Later writers used both 
forms bdlneaef balineae; halneum, balinenm (Kofimaney Lex. p. 21). 

quod auteni dicit, &c.] ' when he {Nerua fiUu^ says that the usu- 
fructuary will (i.e. must) not let rooms for hire, you must take him to 
mean, he must not make an inn or laundry (?) of it '. It might be allowed 
to have lodgers of a permanent character, but not to make it a common 
lodging-house for chance travellers. 

For this use of qwod to introduce a matter fbr remaii^ see my Lat, 
Oram. § 1749. 

deuersoria] dettertif deuertere, deuersorium, &c. (also written diuers. &c.) 
are used of putting up for a night, or short stay, either at a friend's house, 
or an inn. Cicero even speaks of buying a deuersorium (Fam. vn. 23. § 3). 
Cf. Varr. R. E. i. 2. § 23 Si ager secundum uiam et opportumus uiatorihus 
locus asdijicandae tabemae deu^rsoriae, which he implies would be pro- 
fitable. Tabema deuersoria also in Plaut. Merc. 436. Deuersorium is 
generally used of inns, which were poor, e.g. Auct. ad Uerenn. iv. 51 ; Liv. 
XLV. 22. § 2 where Rhodian ambassadors complain Antea expuhlico hospitio 
in curiam gratvlatum uobis, nunc ex sordido deuersorio, uix mercede recepti^ 
uenimus ; Petron. 15; 124; Suet. Uitdl. 7 Uitdlius per stabula ac 
deuersoria mulionibvs ac uiatoribus praeter Tnodum comis; Ner. 38 qwae 
uvlgo...appdlant means that the ordinary term for what Nerva alluded to 
under meritoria is deuersoria aut fvllonica. 

fulloilica] sc. loca or cenacuLa, as a neut. plur. is only found here, unlesa 
the word as it occurs in several receipts recently found at Pompeii is 
correct, and not a mutilated or abridged form forfuUonicam (as Mommsen 
and others take it). In other receipts ob fullonicam is written (Hermes 
XII. 121, 126 ; Bruns p. 219). In the leo! MetaU. Uipasc. we have taheT" 
narum fvUoniarum. Cato B. Ji. 10. § 5 enumerates among the necessary 
plant, of very various character, for an oliveyard ^one fuUonicam \ Frontin. 
{Aq. 94) has h(zec aqua non in alium v^sum quam in balnearum atUfuUoni- 
carum dahaiv/r. In Dig. xxxix 3. 1 3. pri it is said that a person in cuius 
fundo aqua oritur, fidlonicas drcafontem instituisse. In these cases la^na 
or tabema or ojffwina * a pit ' or * workshop ' (cf. Plin. xxxv. § 143 ojffvdna 
fvUonis) must be imderstood with the adjectives. (In Cato, Blunmer, 
Techn. I. p. 161 ; Marquardt, Priv. Alt. p. 511 take it with joi^a, but this is 
probably wrong : a trough or tub seems more likely to be Cato^smeafling.) 
Fullers were in the habit of standing and treading the clothes in the liquid 
to clean the stuff and make it closer. The adjectives/w^^iws sai^fuUo- 
nicus seem to be used indifferently* Thus Plautus (Asin. 907) has ** 9ion 
dididsti fullonicam sc. artem (the edd. read ^^<miam against the Mss.) and 
so also Vitruv. vi. Prooem. fin. Pliny has ars fullonia (vn. § 196) ; 
cretafvUonia (xvii. § 46) &c. 

For the whole of the passage Item si domus—fvUonica appeUant 
Bas. has simply this ourc dKparoTraXia ^ Xovrpov fj fpyaarijpta irouip' lutrSovp 
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h^ «k oIkop bvvaren, Heimbach and Zaehariae de Linge&ihal tltbnslate 
dxparon-oXui bj * meritoria \ I suppose in the belief that the Greek trans- 
lators derived meritoria from mcrum ' pure wine '. ^Epytamjpta seems to 
represent/i^^oniba. But the use of fuUonica here is aomewhat strange : 
why select this as an instance of workshops ? and why class it with deuer- 
soriai and whj this periphraais with uvigo appdlarU^ 

et si 'balineuin, &c.] ^even if there is^ quite in the interior of the 
house or among pleasant rooms (Le. not among back offices), a bath 
customarily reserved for the use of the owner '. Ulpian saya that the 
mere existence of a bath in the house is no justification for altering the 
character of the house in the way alluded to. 

dom. UBibas uaeare] So just below mmentis et carruchis uacans* Uctcare 
in this use ' to be free from everything else, so as to be ready for a par- 
ticular thing ' is common (in the silver age) of persons and of the mind, 
e.g. Cic, DitL i, & § 10 JSgfo u^o phUosophiae aemper uaco; QuintiL xii. 1. 
§ 4 iV^d 9tudio quidem operis ptdcherrimi uacare mensy nisi omnibus uitiis 
libera, potest ; Tac. Ann, xvi. 22 Thrasea prittatia potius diewtium negotiis 
uaeauit: rarely of things, e.g. Verg. Aen, xi. 179 m^eritis uacat hic tihi 
sdus fortunaeque locus: nor is it frequent in this sense at all in the Digest, 
e. g. xviii. 1. 1 51 Litora nuUius sunty sed iure gentium omnibus uacanty 
* free to everybody' ; i. 13. ^ 2 hi quaestores solis liJbris prindpalihus in 
8enatu legendis uacani, So Bas. takes our passage r% XPI^^*- ^^^ &f «nrorov 
fopiirfAevov. It is possible to take usibus and iumentis as ablati ves dependent 
on ua^care 'empty ot\ i.e. *not required for', 'not occupied by ', but the 
sense is the same in either case. 

nt pnblice latiet] Bas. cVt r<p Xoveiv hrmofrltf. Lauare is used as well 
as lauari for bathing, e. g. Plaut. Most. 157 ; True. 322 Pisces ego credo, qui 
usque dum muont lauant^ minus diu lauare^ quam haec lauat Phronesium. 
Si proinde amentur mulieres diu qttam lauarUy omnes amantes bcdneatores 
sient; ib. 328, 330 ; Ter. £un. 596 Uentvlum huic sic fadto dum lauamur : 
ubi nos lauerimus, si uoles, lauato; Varr. L. L. ix. 107 who mentioning both 
usages says e (cfc/) balneis non recte dicunt Haui'; ^laui manus^ recte ; Liv. 
XLiv. 6 init. ; common in Sueton., CcU. 24 ; ^er. 35 ; Tit. 8 ; Bom. 21 ; 
Lampr. Com. 11 ; CapitoL Gord. 6 ; TrebelL Oallien. 17. 

But the impersonal use of lauet can only be paralleled by an inscription 
near Bologna (Wilmanns 2719) containing an advertisement : In praedis 
C, Legicmni Ueri bcdineum : more urbico laimt ; omnia commoda praestan- 
twr; and another quoted by Marini, Atti p. 532 bcdineus: lauat more 
urbico et omrds humanitas praestatua- (Wihn. ii. p. 209). Th6se seem to 
justify the use in our passage. Otherwise we should have to read lauent, 
and compare puhlice laueni with uulgo grattdantur Cic. T. D, l 35. See my 
Qram. § 1428. 

YoT publice cf. D. xxxn. 1 35. § 3 (quoted above p. 113) ; 1 91. § 4 Bal- 
neas legatae domus esse portionem constahat : quod si publice praebuit, ita 
domus esse portionem bcdneas, si per domum quoque intrinsecus adirentur, &c. 

8—2 
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ad stationem iumentomin] ' for quarters for beasts '. Cf. Theod. Cod. 
VII. 16. 1 2 Omnes stationes nauium, portus, litora ; Vat. Fr. 134 Arcari 
Caesariani in foro Traiani habent stationes. Statio is often used of the 
quarters for soldiers, and of posting-stations. For iumenta, see note on 1 3. 

§ 1 (P. 39). 

si stabulum, &c.] * if he let out to a bakery, what was the stable of the 
house, reserved for beasts and carriages '. Bas. takes domzis with iumentis 
To ard^ov ro d<f)<opi<rfi€VOP rois vwo^vyiois rov oIkov Koi tms ox^p^^w. 

Stabulum was the regular word for stalls or stables for animals ; and 
their keepers or riders also put up there or in the same building. Cic. 
Sest. 5. § 12 PaMomm stahvla praedari coepit; Plin. Ep. vi. 19. § 4 
Urhempro hospitio ant staJlmlo quasiperegrivxirUes habent. Paul. Sent. ii. 31. 
§ 16 Quumque in caupmia ud in meritoHo stabulo diuersorioue perierint, in 
exerdtores eommfurti actio competit; D. iv. dpassim. 

carruchis] Elegant four-wheeled carriages (often) drawn by mules, 
first used in imperial times. Plin. xxxiii. § 140 carrucas argento caelare 
inuenimus. Alex. Severus permitted senators at Rome to have carrticas 
argemtatas (Lamprid. Al. Seu. 43) ; Aurelian dedit potestatem ut argentaias 
priuati carrucas haherervt^ cmn, antea aerata et eburata uehicula fuissent ; 
D. XXXIV. 2. 1 13 Quaesitum est, an carrucha dormitoria cum mvlis, cvm 
semper uxor usa sit, ei debeatur; xiii. 6. 1 17. § 4 ; xxi. 1. 1 38. § 8; Paul. 
Sent. IV. 6. § 91. A stable reserved for a show equipage was not con- 
vertible to a bakery without a substantial change. 

pistrino] The business of miller and baker was combined. The com 
was pounded (pisitur), and then baked. 

1 14. Hcet multo minus, &c.] ■^though he got much less profit from 
the thing'. Haloander suggests fructuum, which seems necessary. The 
words are ambiguous in reference : is it the letting for a bakery, &c., that 
gives less profit, or the not letting ? The latter is more probable, because 
the idea is simpler. A fructuary is not justified in a large change of the 
object by the fact that such a change would be much more profitable. For 
the house was meant for residence, aiot as mere material for profit. See 
above 1 4 and 1 5, which between them give the right rule. 

1 15. pr. sed si, &c.] * if however he have built any addition to the 
house, he cannot either remove it or break the attachment : what is 
actually unattached, he can no doubt claim as his own '. The principle of 
this is clearly expressed in D. xli. 1. 1 7, though there the position of 
owner is the reverse of our case. Cum in suo loco aliquis aliena materia 
aedificauerit, ipse dominus mtelligitur aedificii, quia omne quod inaedificatur 
solo cedit. Nec tamen ideo is, qui materiae dominusfuit, desiit eiics dominus 
esse : sed tantisper neque uindicare eam potest neque ad exh^efndum de ea 
agere propter legem duodecim tabularum, qua cauetur ne quis tignum 
alienum a^dibus suis iunctum exim^re cogatur, sed dupLum pro eo praestet: 
appellatione autem tigni omnes materiae signiflcantur ex quibus aedificia 
fiunt. Ergo si aliqua ex causa dirutum sit aedificium, poterit materiae domi- 
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ntis nunc eam uhidicare et ad ea^hibendum agere, On mndicare and ad 
exhibendum agere, see note on 1 12. § 5 (p. 92). 

refigere] *to unfix'. D. xliii. 24. 1 22. § 2 ; xlviii. 13. 1 10 (8). pp. 
Bas. has dyav€ovv which corresponds to the reading of inferior MSS. reficere, 
But Steph. has airotnrav (cf. Heimbach Bas, ii. p. 184). 

§ 1. mancipiorani] This is the third species of usufruct dealt with. 
See above on 1 13. § 4 (p. 106). 

nsn frnctn legato] I have written uivfrv/ctu (suggested also by Mommsen) 
for umsfnwtus which the Mss. give. In the parallel sections 1 13. § 4, § 7, 
§ 8 ; 1 15. § 4, § 5 we have uausfructv^ legattis (or legatur), not a genitive 
with legatum sit : the genitive muncipiorum dependent on a genitive ums- 
fructuB would be awkward; and ahuti legato sed secundum conditionem 
eorum uti is again awkward. I take umf legato as ablative absolute, 
and understand mancipiis with ahuti and uti, * If the usufruct in slaves 
is bequeathed, the usufructuary ought not to spoil them by misuse \ But 
abuti and uii may be taken with umfructu legato as in 1 27. § 2. 

abnti] This word in classical Latin means (1) *to use away from its 
criginal or intended or authorized use ', and so far * to misuse' (e.g. Cic. N.D, 
n. 60. § 151 ; Att, vn. 13 6. § 2) ; (2) « to use to the fuir, *use up', ' con- 
sume ' (e. g. Cato, R. R, 76. § 4 ; Sall. Cat. 13. § 2). The Ist use is found 
in D. XV. 1. 1 41 £Jo uerbo abutimur ; m. 5. 1 37 (38) licentia uidentur 
ahuti; Ood. Theod. xni. 5. 1 26 legis induUo abutantur ; possibly in xi. 30. 
1 21 ne moris tergittersantibu^ abutantur, But the 2nd use is much more 
frequent in the law writers ; e.g. D. v. 3. 1 25. § 11 perdiderunt, dum re sua 
se ahuti pvtant; xxvii. 9. 1 5. § 13 pecunia abutantur * spend the money ' ; 
XLViiL 20. 1 6 med. ea pecunia abtUi (though in both the last two places the 
Ist use is partly in mind) ; Cod. Just. v. 12. 1 29 fructibus ahutatur, 1 take 
it mainly in this last sense at the end of this section ahuti proprietate ; 
in § 4 ; in 1 27. § 2, and in our present passage, though there is a mixture 
of both uses. It means * to spoil by use \ * to destroy the proper character 
of the thing by the improper use made of it '. This is in accordance with 
the general principle of usufruct that it must not be destroyed in use 
(salua rerum svhstantia) ; with the reference in § 6 to the case of a quasi- 
usufruct ; and with the regular meaning of ahustis * consumption in use ', 
Cic. Top. 3. § 17 Non debet ea mulier, cui uir boTiorum morum usumfructum 
Ugauit, ceUis uinariis et oleariis plenis relictis, putare id ad se pertinere ; 
usus enim, non ahusus, legatus est ; D. vii. 5. 1 5. § 1 rerum quae in ahusu 
consistunt (i. e. money, com, wine, &c,)=qua>e in abmmptione sunt (ib.) ; 
ib. § 2 ; vn. 8. 1 12. § 1 ; xii. 2. 1 11. § 2 ; Ulp. Fr, 24. § 27. The Greek 
words dnoxprjardai, KaTaxprjadai have similar double meanings. 

condicionem] ^position^ i.e. ' qualifications'. Cf. D. xxii. 5. 1 3. pr. 
Inpersona testium exploranda erurvt inprimis condicio cuiusque, utrum quis 
decurio an plebeius sit, et an honestae et inculpatae uitae, an uero notatus 
quis et reprehensUis, an locuples uel egem sit, &c. ; xlvii. 21. 1 2 ; &c. 

libraiinm] * a copyist '. Cf. Cic. Agr. II. 5 fin. Concurrunt iussu 
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meo plures uno tempore UbrarU: detcriptam ad fM leff&m odferunt; D. 
xxxvnL 1. 1 49 Uduti si Ubrariiis sity et alii patram librcrum scribes^ 
darwm operas edat; ib. 1 7. § 5. 

niB inittat, &c.] ' send him to the country (i. e. to farm wofk) and 
make him carry a basket and lime '. C£ Hor. Sait, ii. 7. 118 OdMS kine te 
ni rapisy aeoedes opera ojgro iwna SaJbino ; Sen. /r. m. 29 Si rtisticum 
laborem recusat aut nonfortiier obii, a seruitute urbaTia etferiata translatus 
ad durum opus ; D. xxYni. 5. 1 35. § 3. On the contrast betveen the 
work and habits of slaTes in town and coimtry see Colum. L prae£ § 12 ; 
ib. 8. §§ l-~4; Plaut. MosL Act L Sc. 1. And compare the analogous 
differences between freedmen's servioes, D. xxxviiL 1. 1 16. § 1 Tales 
patrono operaa dantur, guales ex aetatCj dignitate^ ualetudine, necessitate 
proposito, ceterisg^ue eius generis in utraque persona aestimari d^nt ; 1 50. pr. 
Operarum editionem pefidere ex existimatume edentis: ncun dignitati, facul- 
tatiJbus, consuetttdini, artijicio eius conuemeTttes edendas, 

Qtualum] Among the articles fructus cogendi grcUia are mentioned 
qttali uindemiatorii exceptoriique in qwibus utiae comportantur (D. xxxttt. 
7. 1. 8, pr.). Cf. Verg. G, u. 241 Tu spisso uimine qualos colaqus prdorvm 
fumosis deripe tectis ; Oolum. viiL 3. § 5 ; ix. 15. § 12. They a{^)ear to 
hav6 been wicker baskets of a cbnical shs^^e, used for collecting grapea, 
honeycombs, &c. 

calcem] ' lime ' used to make mortar. Yitr. n. 5. 

histrioneni — latxinisj ' if he make a pantomimic actor into a bath- 
man, a member of a chortis of fiingote into a steward, or put an athlete to 
clean the privies*. 

histrionem] A word with Etruscan root and Latin termination. 0£ 
Liv. VII. 2. § 6 Uemaculis artiflcibu&f quia ' ister * Tusco uerbo Ivdio uooabaturf 
namen ' histriontbus ' tnditum, the first players or rath^ stage-dancers faaving 
come from Etruria and been imitated by the Bomans. D. xxxviii. 1.1 7. § 5 
Impubis quoque est mdnisterium, si forte ud libranm ud nomenculator ud 
calcuUUor sit ud kistrio ud alterius uoluptatis artifex. On the change inyolved 
in such an alteration of duties, see vil 4. 1 12. § 1 Proinde et si histrionis 
rdiquerit usumfructvmy et eum ad aliud nunisterium transttderit, extinctum 
esse usumfrucitmi dicendum erit. The word was applied in the imperial 
times especially td pantomimic actors, i. e. actors who represented by 
dancing and gesticulation a dramatic situation, described in a lyrical poem, 
simg by a choir. (See Friedlander, Sittengeschickte^ u, p. 420 sqq. : also in 
Marquardt, Staatsvenff: m. p. 629.) 

baJnoatorem] Mommsen gives, without noting any various reading, 
balniatorem, a spelling which I db not find elsewhere either in the Digest or 
other books. It is no doubt a specimen of the wrong spelling which 
occurred popularly in many words. See Brambach, Lat, Orthogr, p. 133 sqq. 
See below note on 1 15. § 6 dc^ (p 122), and above 1 la § 8 baUneum 

(1>. 114). 

de symphonia] This word api^ears to be used both of the music and of 
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the performers, much as * ehc«rus ' is with iia. For the second use, as here, 
c£ Cic. Verr. m. 44. § 105 Cum in eius conuiuiis symphonia caneretf maxir 
misque poculig ministraretur. Such a chorus oft^ accompanied a banquet. 

The expression de symph, &c. seems to be short for * withdraw from a 
ehorus and make him a steward'. Cf. depalaestraj and Lat Gr, § 1906. 

atriensis was the name of a house servant, sometimes single, some- 
times more, with lower or higher duties according to the establishment. 
In Piautus he is represented as receiving and paying money, concluding 
sales and purchases, and having charge of the provisions (Plaut. Asin. 
347, 424 sqq. ; Pseud. 608, 609). In Colum. xii. 3. § 9 the uiUica amongst 
other things is charged insistere atriensibus ut supellectilem ea;po7iant et 
ferramenta detersa nitidentur atqus Tuhigine liherentur, &e. And this 
latter function accords best with our passage where onlj inferior manual 
labours form a suitable contrast. So D. xxxiii. 7. 1 8. § 1 atrienses and 
jscoparii ' brushers ' are classed together. (Cf. Marquardt, Priv. Alt. p. 140.) 
de palaestra] ^ (taking him) from the wrestling school '. The exercises 
there are spoken of by Plautus Bacch. 428 as wrestling, boxing, running, 
leaping, and throwing the quoit, the spear, and the ball ; Cicero {Leg. ii. 15. 
§ 38) speaks of the first three only. Gynmastic trainers {podo/estritae) 
nxe mentioned among slaves in Mart. iii. 58. 20 ; vi. 39. 9 ; Sen. Ep, 15, 
§ 3. (Cf. Friedlander, Sittengesch. ii. p. 445.) 

stereorandis latrinis] Probably Brenkmann's conjecture (supported by 
Mommsen) destercorandis is right. Stercorare is * to manure ' ihe fields, &c. 
Comp. Plaut. Curc. 580 tuas rmgnas minas non pluris facio^ quam ancUlam 
meam quas latrinam lau^. On the latrina^, generally situated near the 
kitchen, see Kich, Dict. Antiq. s. v., Becker^s GaUus, Excurs. L fco Sc. 2 
(vol. n. p. 279, ed. GolL). 

abnti uidebitur proprietate] ^he wiU seem (i.e. be held by the 
arbitrator) to be using up and destroying the ownership \ Ahuti proprietate 
is a somewhat peculiar expression here. It does not mean * to misuse the 
ownership' for he has not the right to use the ownership at all, but 
to encroach on the rights of the owner and render them valueless by such 
a use or misuse of the slave. (In D. xxxviii. 1. 1 9. § 1 proprietas 
is apparently used ior * peculiar character \ Ojfflciales operae nec cuiquam 
alii d^eripossunt quampatrono, cum proprietas earum et in edentis persona 
et in eius cui eduntur consistit (constitit F). But this meaning can hardly be 
intended here, where proprietas is used by itself, and in a work where it is 
constantly used for * ownership \) 

§ 2. secnndum ordinem et dign.] ' according to the rank and worth 
of the slave ', ordo referring to the position of the slave, which might be 
anything from the manager of large estates to the lowest menial ; dignitas 
to the personal quaHfications aad conduct. See note above on § 1 rus 
fnditat (p. 118). 

§ 3. generaliter] ^generally ', i.e. not in the case of slaves only, but of 
the whole class of moveables. So in Gai. iii. 195 ; D. xii. 6. 1 65. pr. ; &c. 
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modnm tenere] * observe due moderation ', * keep within bounds \ On 
Tnodus see above on 1 9. fin. (p. 78). Cf. Hor. Sat, IL 3. 236 Quae res nec 
modum hahet neque consilium, ratione modoque tradari non uultj and other 
passages quoted by Munro (Critieunns, <kc, on CatuUus, p. 225). 

f eritate] ' savageness '. Chiefly used of wild animals : but of men 
in Cod Theod. vii. 16. 1 3 ; v. 6. 1 2. 

corrumpat] see on 1 13. § 2 (p. 104). 

alioquin — conueniri] ' otherwise ', i.e. if he do not use proper restraint, 
he is (i.e. can be) sued under Aquilius' act. For alioquin * if it were not 
so \ cf. Gai. III. 160 ; D. viii. 3. 1 23. pr. ; &c. 

For lege Aquilia see on 1 13. § 2 (p. 99). 

conuenire ' to sue ' is frequent, e.g. D. iii. 5. 1 3. § 1 Nam et mtdieres 
negotioTum gestorum agere posse et cormeniri non dubitatur; ib. 1 31. pr. Ob 
eas res iudicio mandati frustra conuenieturj et ipse debitorem frustra conr- 
ueniet: also with the cause of the suit, not the person, for object, e.g. 
dolus maXus conuenietur (D. xi; 6. 1 1. § 1). Tlie meaning is developed 
from the ordinary classical use of conuenire, * to meet', * visit'. 

§ 4. et si uestimentorum] This is the fourth species of usufruct 
considered. A legacy of uestis or uestimenta included all articles of dress, 
couch-coverings, carpets and cushions, whether of wool, linen, silk, cotton, 
or skin, Uestimentorum sunt omnia lanea lineaque ud serica uel homhydna^ 
qiiae iifiduehdi praedngendi amiciendi instemendi imdendi incuhandiue 
causa parata sunt (cf. D. xxxiv. 2. 1 22 — 1 25. § 9). 

non sic ut quantitatis, &c.] i.e. the usufruct discussed is the usufruct 
of certain dresses, not the usufruct of such and so many dresses. The 
first is a usufruct proper : the second a quasi-usufruct, recognised by a 
senate^s decree and forming the subject of the fifth title of this book. In 
the first case the property in the dress or other articles did not pass to the 
usufructuary, and he must therefore exercise his right of using so as not to 
destroy the substance (above 1 1, but cf. D. vii. 9. 1 9. § 3). In the second 
case he became the owner, and might destroy or use as he pleased, subject 
to the obligation, secured by a bond, to replace the goods or their value at 
the expiration of the usufruct (D. viii 5. 1 2ipr. ; 1 7). The Institutes ii. 4. 
§ 2 give tcestim^nta among instances of things for a quasi-usufruct. Jhering 
{Gesam. Aufsdtze, ii. p^ 445 sq.) contests the correctness of the above view : 
contra Windscheid, Fand. § 140, n. 2. 

ita uti debere^ ne abutatur] ^ he should use them in such a way as 
to guard against wearing them out\ See above on § 1 ahuti (p. 117). So 
Steph. clearly takes it, comparing it with the use of money. For ita...ne 
cf. Lat. Gr. § 1650. 

ne tamen locaturum] * the usufructuary will not however let them 
out for hire*. The nature of the article was the criterion whether a usu- 
fructuary could hire it out. Ordinary dresses are for wearing or using, not 
for hiring: stage dresses are obviously intended to be wom by many people, 
and hiring is therefore compatible with a proper exercise of usufruct 
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Uir bonus] i.e. a man desirous of exercising his right with due modera- 
tion and discretion. See above on 1 9. pr. (pp. 67, 68). 

§5. scaenicae nestis...uel aulaei, &c.] The singular is used col- 
lectively, as often in D. xxxiii. 2. See note on 1 9. § 7, palo (p. 76). 
* Stage dress or curtains, or other properties'. 

et puto locaturum, &c.] The usufructuary will be entitled to let them 
out for hire, if a usufruct of such things be left him, generally : and further 
even though the testator only lent them and did not hire them, stiU the 
fructuary will be allowed to hire them out. Stage dress is evidently rarely 
of use to most persons, unless they can hire it out, and the difference 
between tmbs and ususfructus would come almost to nothing, if he could 
not take the ' produce ' by letting them for hire. 

commodare] ^ to lend ' a thing. It is opposed to mutuum dare, because 
the thing itself, not its equivalent, is to be retumed (mutuum damu^s, non 
eandem speciem quam dedimus — alioquin commx)daium erit aut depositum^ 
sed idem genus D. xii. 1. 1 2. pr.) and opposed to locarCy because that is to 
grant the use of a thing for money, commodare is gratuitous (Just. iii. 14. 
§ 2. fin.). According to Labeo it was appUcable only to moveables, but 
this view was not accepted (D. xiii. 6. 1 1. § 1). See above on 1 12. § 2, 
precario (p. 84). 

ipsum fruct.] The force of ipsum is at first sight difficult to see. But 
testator ipse would not have surprised one ; *the testator himself' i.e. 
as opposed to his successor the fructuary. So ipsumfruct. is the fructuary 
himself as opposed to his predecessor the testator. 

fanebrem uestem] i. e. the robes and couch coverings required for the 
bier and train of mourners. Such things were probably often kept ready 
by undertakers and let out for the occasion. Black dress was mourning, 
though (Plut. Qvxiest, Rom, 26) in the imperial time women wore white 
(Marquardt, Priv, Alt. p. 346). Cf. Paul. SerU. i. 21. § 14 Qui luget, ahsti- 
nere debet a conuiuiis, omamentis, pu/rpura, et alha ueste. 

§ 6. ita utentem, ne, &c.] This expression is ambiguous. (1) Stephanus 
takes eius as the proprietor. ' The proprietor must not hinder the fructu- 
ary in his use, if it be so guarded as not to put the proprietor in a worse 
position'. With this use of ita qualified hj ne...faciat compare ita,..ne 
abvtatur in § 4. (2) The German translator makes eius refer to the thing 
used. (3) Another mode would be to take eius of the fructuary and make 
the proprietor subject to fadoU. Then ita would refer to the kind of use 
previously described by Ulpian as the proper one for the fructuary. *The 
proprietor must not hinder the fructuary in such a use, lest by so hindering 
he put the fructuary in a worse position^ At the end of this law, taken 
with 116, and in 1 17. § 1 we have ne deterior condicioflat expressly referred 
to the fructuary, and apparently presuming it to have been already stated. 
I am consequently inclined to this third view and to regard § 6 as com- 
mencing a new division of the subject by laying down a general rule for 
the proprietor corresponding to the general rule laid down for the fructuary 
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in 1 13. § 4 Frwctttarms causam proprieiatis deterioreni facere non debety 
mdiorem facere potest, Then Ulpian prooeeds to deal with doubte wiuch 
have been raised on special points. 

id faciat] i.e. hinder the fructuary. 

doleis] supply si eum vti prohiheat This spelling is found in two 
rustic calendars on sundials, dolea picantur, Corp. L L, L p. 359 ; in the 
best Mss. of ilorus n. 8. § 13 (=ra. 20), and of Aetna 267 (see Munro ad 
Ibc.), and in Nipsus, Grom. p. 296 ed. Lachm. It is disapproved by Cha- 
risius (l pp. 70, 71 Keil), by Beda (vn. pp. 263, 270 Keil), and by Albinus 
(ib. p. 295) ; and approved by Probus App. (iv. p. 198 Keil). In other parts 
of the Digest we have doUa, e,g. xxxm. 6. 1 3 ; L 6 ^ 7. 18 ; 1 21 ; 1 26 &c. : 
but in xxxin. 6. 1 15 the first hand of the Florentine MS. spells it with an e, 
So labea is found in Plaut. Stick, 721 ; Cato 72. R, 20. § 2 and otiher places 
for later lahia or lahrum, The reverse change of i for a more usual e is 
found in casiaria D. vm. 5. 1 8. § 5 from casem ; and balniatorem above § 1. 

dolia, seriae, cadi and amphorae (Huns, butts, firkins and jars^ were 
all earthenware vessels. Bolia were large and used for storing wine, oil, 
com, &c. : they were sometimes big enbugh to hold a man ; some vessels 
of this kind have been found large enough to contain 20, 30 or 36 am- 
phorae. Seriae are often mentioned along with dolia, as used for the same 
purpose (Colum. xn. 28. § 3 ; Ter. Ifaut, 460). They were apparently 
smaller. A cadvs, when used as a measure, contained Ij amphorae. An 
amphora as a measure was equal to nearly 6 gallons. It was a two-handed 
jar usually small or tapering towards the foot. A cuppa was a wooden 
barrel, often mentioned with dolia (Marquardt, Priv, Alt, p. 627 sq. ; 
Becker's Gallus ed. Goll. m. p. 418 sqq.). 

etsi defossa sint] The dolia were often half buried in earth or sand 
in the wine-cellar. D. xxxiii. 6. J 3 In doliia non puto uerum, ^ uino 
legato et dolia debearUw, m/ixime si depreasa in ceUa uinaria fueriTU aut 
ea sunt qu>ae per ma^itudinem difficUe mouerUwr: in cuppis auJtem eiue 
cuppvlis puto admittendum, et ea deberi nisi pari modo immobHes in agro, 
uelut inMrwmentvm agri, erant; ib. 7. 1 8 Ln instmmento fundi ea esse, qvxbe 
fructus quaerendi cogendi conseniandi gratia parata smt:».,cons€rt/Landi, 
quasi dolia, licet defossa non sint, et cuppae. 

cuppis] Mentioned among things qvue exportandorum fructuttm causa 
paramtur D. xxxiil 7. 1 12. § 1. The usual spelling is cwpa Cia Pis. 27 fin. ; 
Cato R. R, 21 ; Plin. N, H. 23. § 63 ; Petron. 60 ; D. xix. 2. 1 31 ; but c£ 
D. xxxiL 1 93. § 4. 

cadis et amphoris] Cf. D. xxxm. 6. 1 15 Uinv,m m amphoras €t 
cados hac 7nente diffundimus, ut in his sit, donec usus causa prob&tur (pro- 
m^ur Cujacius) : et scilicet id vsndimus cum his amphoris et cadis: in dolia 
avtem alia mmte coicimus, scHicet ut ex hispostea ud in amphoraa Bt eados 
diffundamus uel stne ipsis doliis ueneat, 

idem et in spec.] sc. pviant, 'The ^me is held to apply in the caae 
of specidaria '. 
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specnlariblis] *window panes', in earlier times made of talc {lapis 
specidaris), but later, at least in some cases, made of glass. Glass is 
found at Pompeii and Herculaneum in several houses and also at other 
places. Both were denoted by specularia, Sen. Ep. 95. § 25 QtLoedam 
nostra demum prodisse Tnemoria scimus^ vt speculariorum usum perlucente 
testa clarum transmittentium Ivmen; comp. Lactant. ^de opifido dei 
8. 11 JSt manifestius est m^ntem esse quae per oculos ea quae sunt opposita 
troTispiciat, qu^asi per fenestras perlricente uitro aut speculari lapide ohductas, 
AIso used io€ forcing plants, CoL xi. 3. § 52 ; Plin. xix. § 64 (Marquardt, 
Priv. Alt, p. 735 sq. ; Becker^s QaUus ed. Goli. n. p. 315). In D. xxxra. 7. 
1 12. § 16; § 25 it is held that specularia are to be regarded as part of the 
house itself, if they are fixed ; part of the instrumentum domus il thej are 
loose, but kept to repair breakages. Cf. Paul. SeTvt. m. 6. § 56. 

sed ego pato, &c.] There were two principal questions in such lega- 
cies. (1) What is included imder fundus (or under domus) 1 (2) What is 
included under instrum^ntum fundi (or mstmmentum domus)! It was 
commoii to specify in a will fundum &c. cum instrumento^ orfundum &c. et 
instrumentum, and these were two legacies, the fundus &c. being one, the 
instrufrventum being another. Further fundus &c. instructus was held to 
include rather more than these (D. xxxiii. 7. 1 12. § 27 sqq. but cf. 1 5). 
In the case of a bequest of a usufruct Ulpian holds that the instrum^um 
is included under the mere word fundus or domus, This was doubtless 
because the estates or house could not well be Tised nor tiie produce taken 
without the instrumentum, It was otherwise in the case of the bequest of 
(the property in) a house or estate. There fundus or domMs did not carry 
with it the instrumen^tum (D, xxxin. 10. 1 14), except so £ar as permanent 
fixtures were concemed. Cum fundus sine instrumeffUo (without naming 
the stock) legatvs sit, dolia, mx>lae oliv^rias, et pradvm, et quaeque infixa 
inaedificataque sunt, fundo legato continentur, nulla autem ex his rebus quae 
moueri possunt, pavxds exceptiSy fundi appellatione continentvr (ib. 7. 121)^ 
Possibly it was on this analogy that some denied the fructuary the right of 
using the barrels aud jars, &c. On a sale of an estate, reserving the 
fructus, it was held that the ddia passed to the purchaser (D. xviii. 
1. 1 40. § 5). 

nisi sit coBtraria uolnntas] ^unless the intention be opposed to it', 
i. e. the intention of the testator in this case, in other modes of constituting 
a usufruct the intention of the contracting parties. For uolunias ef. 
D. XXXII. 1 50. § 4 ; § 6 ; Paul. iSent, m. 6. § 71 ; &c. 

§ 7. The (bare) proprietor cannot impose a servitude on the «state of 
which the usufruct is in another, nor can he lose an existing servitude. 
Both acts would deteriorate the position of the usufructuary. But he cau 
acquire a servitude. That is for the permanent improvement of the estate, 
iand the usufructuary cannot prevent him, even if he wished. The usufruo- 

^ Paulus III. 6. § 34 is irreconcilable with this doctrine. See the editors. D. 
XXXII. 1 93. § 4 is perhaps only apparently discordant with xxxiii. 7. 1 4. 
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tuary cannot acquire a servitude for the estate, but he can retain one ; and 
if one be lost by non-user on the part of the fructuary, the fructuary is 
liable, just as he would be, if he failed in any other way to uphold the 
property. As to the imposition of a servitude he has no power whatever : 
his consent even is of no avail to enable the proprietor to impose one — 
unless indeed it be a servitude which does not make the usufructuary's 
position worse. 

Similarly the heir before constituting the usufruct cannot burden the 
estate by imposing servitudes or releasing servitudes, nor can he commit 
waste by cutting down trees or pulling down buildings, &c. (D. vn. 6. 1 2). 

imponere] regularly used of an owner subjecting his estate or house to 
a servitude in favour of a neighbouring one, e.g. D. vn. 6. 1 2; viii. 1. 1 2; 
2.117; 3.16; &c. 

amittere seruitutem] Loss of a predial servitude could occur only 
(a) by non-use for the statutable time (see note on 1. 5 ; Cod. iii. 34. 113); 
(6) by destruction (without subsequent restoration) of the dominant estate, 
e.g. a house (D. viii. 2. 1 20. § 2) ; (c) by confusion, i.e. by the owner of one 
acquiring the property in the other estate (D. viii. 61. 1). For (6) and (c) 
the fructuary would have his remedy against the owner by vindication (D. 
VII. 6. 1 1. pr. ; XLiii. 25. § 4) : for (b) also under the lex Aquilia, cf. ix. 2. 
1 12 ; and the interdict qibod ui XLiii. 24. 1 12. pr. As to (a) the duty of 
retention falls on the usufructuary ; cf D. viiL 6. 1 20; 1 21. 

The case of giving up a servitude is not included under amittere. The 
proper term for that is remittere (D. viiL 1. 1 6 ; 1 14. § 1). 

adquirere. . .etiam inuito fruct.] It does not appear in what way such 
$.n acquisition could impair the position of the usufructuary, and hence his 
unwillingness is disregarded. Whether he would be liable, if he lost such 
a iiewly acquired servitude, is not said, 

quibus consequenter] *in accordance with which'. The logic is, that, 
if the fructuary has no power to veto an acquisition, he has no power of 
himself to acquire one. The fact is the fructuary has no power permanent- 
ly to alter the condition of the estate in any substantial manner. 

retinere — tenebitur] The usufructuary being in de facto possession 
has the power, and from his general obligation to maintain the property 
he has the duty, of retaining rights belonging to the estate. Cf. 1 12. § 2 ; 
§ 3; 9. 1 1. § 7; IX. 6. 1 20. The fructuary can proceed against with- 
Jiolders of servitudep by claiming {uindicando) his usufruct against them. 
lulianus scribit hanc actionem aduerms quemuis possessorem ei (i. e. usufruc- 
tuario) competere: nam et si fundo fructuario seruitus debeaiur^fructuarius 
non seruitutem (only the owner could do that D. viii. 5. 1 2. § 1) sed usum- 
fructum uindicare debet aduersvbs uidmfundi dominum; cf. D. xliii. 25. § 4. 

proprietatis dominus ne auidem, &c.] This doctrine has seemed so 
fltrange to many writers that they have made all kinds of attempts to alter 
the passage or construe it otherwise than in its natural sense. See GlUck, 
Pand. IX. p. 42 sqq. Modern writers have accepted the natural interi^reta- 
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tion, but diflfered as to the mode of explaining the origin of the doctrine. 
Vangerow (Pand, § 338 n. 2. § 3) explains it as a refined consequence of 
the principle seruitm 'seruitiUis non datur (D. xxxiii. 2. 1 1. pr.). Others, 
from slightly different points of view, derive it from the fact that a usufruc- 
tuary could not transfer his usufruct (see above note on 1 12. § 2 p. 81), and 
therefore could not do what was in effect transferring part of the rights 
belonging to the usufruct; Keller {CivU-Prozess § 24 fin.) laying stress on 
the fructuary having no place in a formal surrender in court ; Zachariae 
{Z. G, R, XIV. p. 133) suggesting that a formaUy established usufruct could 
only be impaired by a formal act, not by a mere consent (so Noodt i. cap. 
15) ; but that, after the time when servitudes could be established by agree- 
ment, this rule became antiquated, and was taken into the Digest by 
mistake : Bocking (Pand. § 162 c. =ii. p. 224) deducing this rule from the 
essential attachment of the usufruct to the person of the usufructuary. 
Similarly Amdts (Pand. § 179 n. 5, foUowed by Windscheid, Pand. § 203 
n. 18) says "The in iure cessio of the owner alone could not establish a 
servitude ; the in iure cessw of the v^sufructuary qua nihil a^gitur (cf. Gai. 
II. 30) could not remove the defect, any more than his ihformal consent 
could, and still less was an in iure cemo by both together conceivable", 
and adds that it is practically of no importance, mere agreement being now 
able to establish and put an end to servitudes, and, if strict form were 
insisted on, all that would be necessary would be for the usufructuary to 
surrender his usufruct and then after the estabHshment of the desired 
servitude receive it back again. The passage of Paulus which fomis 1 16 
Amdts regards as unsuitably interpolated. Kuntze (Excurs. to § 541, 
p. 501) objects (1) that this explanation from the old in iure cessio only 
applies to formaUy constituted usufmcts and yet there were many others, 
and (2) that it does not shew any ground which would not equaUy apply 
to innocent servitudes which yet were aUowed (1 16). He holds that the 
value of the usufruct could not be reduced, for that would imply a partial 
aUenation which was not aUowed to a usufructuary : hence only such ser- 
vitudes could be created which did not affect the value of the usufruct : 
these however could be constituted by the proprietor without the consent 
of the usufructuary. My own view would rather be expressed thus : there 
is no question here of the practical exercise of a aervitude by agreement 
between the parties concerned, whether it be a positive or negative servi- 
tude, whether the usufructuary as a matter of fact aUows his neighbour a 
right of road through his fields or refrains from blocking up his neighbour's 
lights. The question is, can a servibude be legaUy and permanently im- 
posed on an estate, subject to a usufmct, by the owner, or by owner and 
fnictuary combined? Now a servitude can only be created in strict law 
inpraesenti (D. viiL 1. 1 4. pr.). The owner cannot do it in praesenti, for 
he cannot impair the position of the fructuary. The fructuary has a right 
to use and take produce ; but he has no right of aUenating the property 
or changing it in permanence. Consequently he cannot supply the defect 
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of power. (Comp. F, Schoman^s view in Gluck, p. 58.) While the usufruct 
lasts, the estate may be slightly modified or improved, but . may not be 
deteriorated either by owner or fructuary. This being Ulpian's view^ 
Paulus qualifies it only by suggesting that there may be servitudes which 
from their own nature may be imposed without impairing the thing for 
the fructuary, e.g. that he should not raise his house higher: for this is 
just what the fructuary is actually prevented from doing by the law of his 
position (1 13. § 7). It is possible enough that the stiff fbrms of the early 
modes of conveyance may have contributed to give this stiff unalterable 
character to a usufruct, but Ulpian's doctrine seems to be a deduction 
from the two rules that the proprietor may not impair the position of the 
fiructuary, and that the fructuary is not to alter the character and position 
of the thing used. In 1 13. § 5 no allusion is made to the possibility of 
consent. The diacussion is directed to the right only. 

ne Quidem consentiente] This order (ne quidem coming together) 
is found above 1 12. § 4 ; below 1 25. § 5, and in Gai. i. 104 ; m. 93 ; Ulp. 
23. § 11 ; § 13 ; D. xxxv. 1. 1 15. § 2 ; XL. 5. 1 53. fin.; XLi. 1. 1 11 ; XLii. 
3. 1 4. § 1 ; 8. 1 18 ; XLVi. 2. 1 14. § 1 ; XLVin. 10. 1 7. The passages from 
Cicero and Livy quoted in Forcellini as supposed by some to contain in- 
stances, as he says, do not stand the test 6f good msb., though there is some 
MS. authority for this order in Cic. Caecin, 13. § 37 (see Keller). The usual 
order ne,.,qyddem, with the emphatic word interpolated, occursin D. xn, 
6. 1 67. § 4 ; XXXI. 1 11. pr. ; XL 4. 1 55. pr. ; L. 16. 1 40. § 3 ; &c. 

L 16. uicino concesserit] A praedial servitude must belong to an 
estate, and that estate must be a neighbouring estate ; D. vin. 5. 1 2. § 1 
Seruitviem nemo {alius) uindicare potesty quam is qui dominium in fmvdo 
uidno hahety cui seruiiviem dicU deberi (cf. ib. 1 38). It is not necessary, 
that the estates or houses, one of which serves the other^ should be next 
to one another (ib. 1 3). 

For concesserit see note on 1 12. § 2 (p. 81). 

ius sibi non esse altius tollere] This servitude^ viz. that a neighbour- 
ing house should not be raised, may be created in favour of any house. 
See D. vm. 2. 1 4 ; 1 6 ; 1 12, &c. Such raising might affect the dominani 
house by obstructing hght, by obstructing prospect and by preventing the 
drip from the dominant house being received by the servient (cf. ib. 1 20. 
§ 5 ; 1 21). A house, not servient to another, could be raised even though 
it thereby darkened the neighbouring houses (ib. 1 9). 

1. 17. locum religiosum facere] Gai. n. § 4 sqq. Sacrae res sunt 
quae diis superis consecratae sunt: religiosae quae diis manihus relictae 
sunt, Sed sacrum quidem hoc solum existima;tvi/ry quod ex auctoritate populi 
Romani consecratum est^ uduti lege de ea re lata aut senatus consuUo facto, 
Religiosum uero nostra ttoluntate facimtts, mortuum inferefnies in locum 
nostrum, si modo eius mortuifunus ad nos pertineat. Marcian, D. L 8. 1 6. § 4, 
adds Sed et in alienum locum concedente domino licet inferre : et licet posiea 
ratum kabuerit q-mm iUatus est fnortuus, religiosus locus ft. Ground that 
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was neither sacred, nor religious, nor hallowed {sanctumf e. g, city walls 
and gates), was called pure (D. xi. 7. 1 2. § 4), i.e. not subject to restrictions 
on its use. (Compare the application of this term to unconditional 
legacies and stipulations, e.g. D. I. 16. 1 10 ; xxx. 1 91. § 1 ; &c.) 

Even to the Manes a man could not give what was not in his own 
disposaL Hence the burial of a person did not make the spot religious, if 
a usufructuary (D. xi. 7. 1 2. § 7), or one who had an easement in the place 
which would be interfered with by the grave (ib. §• 8), or a joint owner (ib. 
1 41 ; X. 3. 1 6. § 6) dissented. A usufructuary however could not vaKdly 
object to the testator being buried in the ground subjected by him to the 
usufruct, if there was no other equally convenient place (xl 7. 1 2. § 7 ; 
cf. XXX. 1 53. § 7). If an heir had not entered on the inheritance, still 
either he or any one could by biu*ying the deceased in his (the deceased's) 
own ground make it religious (ib. 1 4). One who without right placed a 
corpse in pure ground was bound by an action on the case either to remove 
the corpse, or to purchase the grouud affected (ib. 1 7). This action might 
be brought by the owner or usufructuary or easement-holder (ib. 1 8. § 4). 
Even the owner of the ground could not dig up the body and remove it 
without the consent of the Priests (ponti/ices) or the Emperor. If he did, 
he was liable to an action for insult {iniuriarum 1 8. pr.). See also D. xlvii. 
12. 1 3. § 4. Mere temporary deposit of a corpse did not make the place 
rehgious (1 40). The rehgious character extended only to the grave 
itself, not to land destined for graves (1 2. § 5) ; and graves of enemies 
were not religiosa to the Eomans (D. XLVii. 12. 1 4). Beligious plaoes could 
not be sold (Paul. Sent. L 21. § 7 ; God. hl 44. 1 2; 1 9 ; cf. D. XL 7. 1 8. 
§1;110). 

Gaius' words, quoted above, si modo eius mortui funus ad noa pertineat 
are not adopted by Justinian, nor is (so far as I see) the condition found in 
the Digest. The persons to whom the funus belongs are (1) the person 
named by the testator, (2) the named heir, (3) in default of such, legitimi 
ud cognaii in their proper order of succession (ib. 1 12. § 4). 

On family tombs and the right to be buried in them, see D. xi. 7. 1 5 ; 
1 6 ; XLViL 12. 1 3. § 3 ; Cod. in. 44. 14; &c., and Bruns, FonXes, Pt. n. 
§13. 

fauore religionis] Deviation from strict rule is ofken spoken of in 
favour of liberty, e. g. D. xxix. 2. 1 71. pr. quod lihertatis fauore introductum 
est; xxviiL 4. 1 2. fin., XL. 5. 1 24. § 10 ^ec enim ignotum est quod mvlta 
conira iuris rigorem pro libertate sini constituta ; ib. 7. 1 20. § 3 ; Paul. 
Sent, TL 24. § 2 ; &c. ; in favour of dowries, xxm. 3. 1 9. § 1 Sed benignius 
est fauore dotiumy necessitatem imponi heredi consentire ei quod defunctus 
fecit ; in favour of marriage, xxiv. 3. 1 45. A leaning towards personal 
or equitable considerations is often denoted by benignius receptum est 
(xxi. 2. 1 56. § 7) ; benigna mluntatis interpretatione (xxxiv. 1. 1 20. § 1) ; 
propter tUUitatem benignior iuris inierpretatio facta est (Gai. m. § 109) ; &c. 
See also Bocking, Pand. § 117. 
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finge enim] *for suppose *. So often, e. g. D. vi. 1. 1 38 (three times) ; 
XI. 7. 1 4 ; XVII. 1. 1 54. pr. ; xxxvi. 1. 1 13. § 3. 

testatorem inferre] ' that he bury the testator ', i. e. in the ground 
under usufruct. The same doctrine is laid down in D. xi. 7. 1 2. § 7 ; and 
as regards a legatee ib. 14; xxx. 1 53. § 7. The burial of the testator is 
regarded as having a prior claim on the land to the usufructuary or to the 
legatee, just as the expense of the funeral was to be discharged out of the 
legacies if there was no other soiuxje (ib. 1 14. § 1). 

inferre is the regular expression for bearing to a place for burial. Cf. 
Nep. Patis, fin. ; Suet. Cal. 15, &c. ; D. xi. 7 passim. 

cum non esset, &c.] ' there being no (other) place where he could be so 
conveniently buried'. 

oportune] So spelt in D. xi. 7. 1 2. § 7 ; 1 4 ; xxx. 1 53. § 7 ; oportu- 
nitas IV. 3. 1 33 ; xi. 7. 1 12. pr. ; oportunus vii. 1. 1 41. pr. ; i. 15. 1 3. pr. ; 
xvm. 2. 1 4. § 6. But opportuniiLS Gai. ii. 97 ; opportunitas D. xii. 6. 126. 
§ 12 ; XXXVIII. 5. 1 1. § 15. In Plautus the MSS. give oportunitaa Curc. 305 ; 
Men. 137 ; Merc. 964, and J in Epid. 203 (these are all the Plautine 
passages) ; oportunus Ter. Andr. 345 ; Eun. 1077 in all mss. ; Adelph. 81 ; 
267 in most (but not Bemb.) ; " the word occurs five timea in Lucretius : 
in each case either both a b or one or the other write oportumbs *' (Munro 
on III. 545) ; oportunus Caes. B. G. ni. 15. § 5 ; oportunitaa ib. 17. § 7 
{ppport. Holder's b) ; oportunitas^ SaU. Jug. 6 (in all mss. ?). In Cicero the 
Mss. are divided. See Miiller (who always writes oportun.) on Rosc. Am. 
24. § 68 ; Lael. 6 ; Mayor, j^at. D. Vol. i. p. 52. 

§ 1. ez eo, ne, &c.] * in consequence of the rule that the proprietor 
must not impair the position of the fructuary, the question is often 
asked, whether an owner can correct his slave ', i.e. a slave of which another 
has the usufruct. 

coercere] Often * to keep down, punish', e.g. Cic. Or. iii. 1, § APigfnori- 
bus ablatis Crassum instituit coercere ; Off, iii. 5. § 23 Ciuium coniunctionem 
qui dirimunt, eos morfe, eanlioy uindisy damno coercent ; Legg. iii. 3. § 6 ; 
Cels. III. 18 ad fin. Insaniens vhi perperam aliquid dixit aut fecit, famej 
uincvlisy plagis coercendus est ; D. ii. 4. 1 2 Qui et coercere cUiquem possunt 
et iuhere in carcerem duci; xxiii. 4. 1 5. pr. ; xxvi. 7. 1 49 ; xlviil 19. 
1 28. pr. Proximja Tnortipoena metalli coercitio; Coll. xiv. 3 JSuficit eos uer- 
beribus coerceri. 

plenissimam coercitionem] 'fullest power of punishment'. The or- 
dinary right of an owner to pimish a slave was not affected by another's 
having the usufruct of the slave, provided the punishment was inflicted 
without malice. The power over a slave was legally unlimited in the 
Republican period, and with some exceptions even till the Antonines. 
Cato major had a regular flogging time, viz., directly after meals, and had 
slaves put to death after a trial before the household (Plut. CcU. mxii. 21). 
Horace {Sat. l 3. 119) speaks of three instruments of beating, a rod 
{fervlay for which Plautus has uirgae), a leathern thong {scutica or lorum 
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or habmd)y and a whip of knotted ropes {jlagrum, flageUum), or of wire 
with prickles (perhaps what Plautus meant bj stimuli), Blows with the 
hand were common. Fetters for the hands feet and neck, often combined 
with work in a mill (pistrinumy or ergastvlum), or stone quarries, are 
often mentioned in Plautus. See also ColunL i. 6. § 3 ; 8. § 16 ; Plaut. 
Asin, 549 sqq. with Lorenz on Plaut. Pseud. Praef. p. 52. Galen quoted by 
Marquardt speaks of runaway slaves having their legs cut off (c£ Ood. 
VI. 1. 13), thieves their hands, babblers their tongue (cf. Cic. Clu. 66. § 187). 
Runawajs were often branded. Tortures of various kinds, and death by 
crucifixion, by fire, by exposure to wild beasts, are all spoken of, Ecvlei 
etj/ldiGulae et ergasttda et cnices et circumdati defossis corperibus ignes et 
cadauera quoque trahens uncus^ uaria uinculorum genera, uaria poenarum, 
lacerationes membrorum, inscriptiones frontis^ et bestiarum innuinium caueae 
(Sen. 7r. m. 3. § 6). Cum in seruum omnia liceant^ est cdiquid quod in 
hominem licere commune ius animantium uetet (Sen. Clem. i, 18). See gene- 
rally Marquardt, Priv. AU. pp. 175 — 184. 

A lex Petronia (of imcertain age) and various senate's decrees forbado 
a master without official authority to give up a slave to fight wild beasts 
(D. XLvm. 8. 1 11. § 2). Claudius declared free all slaves abandoned as 
diseased (D. xl. 8. 1 2 ; Cod. vii. 6. § 3). See Suet. Claud. 25 ; Dion Cass. 
LX. 29, who speaks also of masters being forbidden to kill their slaves. 
Hadrian is said bj Spartianus {Hadr. 18) to have forbidden it. A SC. 
about 83 A.D. forbad the castration of slaves, and Hadrian repeated this 
(D. XLViii. 8.'1 4. § 2—1 6). Gaius (l 63) and Ulpian (D. i. 6. 1 2) name 
Antoninus (Pius) as having directed the provincial Govemors in case of 
cruelty or outrage to slaves to compel the master to sell them absolutely ; 
and that any one who put his slave to death should be punished just as if 
the slave had not been his own. The punishment was under Sulla's law 
(Lex Comdia de sicariis) banishment {deportatio) to an island and confis- 
cation of property, but in later times was death, except in the case of 
persons of rank (D. XLVin. 8. 1 3. § 5). The law was in general terms 
* qui hominem occiderit * with which compare Juvenal vi. 219 * Pone crucem 
seruo\ Meruit quo crimine seruus supplidum? dem^ns ita seruus homo 
estf nilfecerity esto: hoc uclo, sic iubeo, sitpro ratione uoluntas. A law of 
Constantine's (a.d. 319) given in Cod. Theod. ix. 12. 1 1 ; C. Just. ix. 14 
de emendatione seruorum is worth quoting : Si uirgis aut loris seruum domi- 
nus afflixerii aut custodiae causa in uinctda coniecerity dierum distinctione 
siue interpretatione depvlsa mvUum criminis metum mortuo seruo sustineat. 
Nec uero inmoderate suo iure tUatur, sed tunc reus homiddii sit, si uoluntate 
eum uet ictu fustis aut lapidis occideritf ud certe telo tisus letale uulnus 
irtftixerit, aut sv^pendilaqueo praeceperii^uel iussione taetra praecipitandum 
esse mandaueritf aut ueneni uirus infuderit ud dilaneauerit poenis pvhlids 
corpus, ferarum uestigiis latera persecando, ud exurendo admotis ignibus 
memJbra avi taJbescentes artas, atro sanguine permixta sanie defluentesy prope 
in ipsis adegerit crudcUibus uitam linqucre saeuitia inmanium barbarorum. ' 

R. 9 
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Another law a. d. 326 (Cod. TheocL ib. 1 2) exempts from charge masters 
who in the correction of their slayes have heatm them so that thej died. 
Cf. CoUat. iil; Walter, Bechtggeschtchtef §§ 466—469, 

fieating a slave did not entitle a fructuary to an action against the bare 
proprietor nor the proprietor to an action against a fiructuary (D. xlyil 10. 
1 15. § 37). If a third party beat the slave, the proprietor, rather than the 
fructuary, has a right of action (ib. § 47): 

sine dolo malo] i e. honestly, not maliciously ; not creating a ground 
for punishing the slave in order to annoy or injure the finictuary, but 
inflicting a punishment bona fide. Cf. D. xx. 1. 1 27 Seruum quem quis 
pignori dederaty ex leuissima offenaa uinxit^ mox eoluit: creditor minoris 
seruum ttendiditj on which Ulpian remarks JSi ut creditori noceret uinxity 
tenebitur : si merentem, non tenebiiur. 

dolns] ' craft ' (not necessarily at first in a bad sense) is with malug 
constantly used both in laws, edicts and formulae, and aJso with and 
without m^alvs in the ordinary language both of laymen and lawyers. It is 
used with two shades of meaning according to the opposed thought, viz., 
(1) ^wrongful*, i.e. *imlawful, intention', which corresponds to Eng. 
* malice ' as a law term, and is opposed to casus, error, ignorantiay negli- 
gentia, cvlpa ; (2) trickery or fraud in dealings with another, leading 
to his peciiniary loss, and in this sense is opposed to bona/ides. 

The first sense is especially shewn in the common formula (a) Sciens 
dolo malo. Lex Agrar. (C.LL. i. No. 198) line 10 ; 21 ; 61 ; Zes lul. 
Munidp. C. 1. L. 206 (of unqualified senators) n^ quis eum in smaJtum ire 
iuheto sc. d. m. (i. e. sciens dolo malo). Lex lulia et Pap. Popp. (cf. D. 
XXIII. 2. 1 44) 'ne quis {sefnator) sponsam uxoremue sciens dolo malo habeto 
libertinam, &c. Sciens is sometimes omitted without difference of sense, 
e. g. lex Comdia de sicariis (D. XLvm. 8. 1 1) Qui hominem oocideritj 
cuitisue dolo malo inceiidium factum erit...quiue faisum testimonium dolo 
malo dixerit quo quis pvhlico iudicio rei capitalis damnaretur; D. xlvil 
8. 1 2 ; 14 passim. 

Similarly (b) the phrase sine dolo malo in oiir text refers to the absence 
of ill intention (cf. D. XL 3. 1 1) ; in Lex lul. Mun. 1, 40 (of charging ahouse- 
holder with the expenses of repairing the road) Ei qui eam uiam tuendam 
redemerit tantae pecuniae eum eosue adtribuito sine d. m., it seems to be 
directed against the ofiiciars keeping back money from the contractor. 
Similarly D. xlii. 5. 1 9. § 4 ; § 5 ; &c. 

(c) One who wrongfiilly {dolo or dolo malo) has parted with the pos- 
session of a thing, or has prevented himself or another from being able 
to fulfil a duty, is as liable to the action, as if he were in possession or 
capable. See e. g. the Praetor^s edict D. xliii. 3. 1 1. § 7 aut dolo desiU 
possidere; 2. 1 i ; 4. 1 1. § 1 ; v. 1 1. § 1. Similarly D. XLni. 24. 1 16. § 10 
Eum qui dolo malofecerit, qvx> minus possit restitiierey perinde hahendumac 
siposset; ix. 4. 1 21. pr. ; § 2 ; &c. 

Three other prominent uses are the following. (d) The daustda dcli 
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or doli mali (D. XLV. 1. 1 22 ; 1 53 ; 1 119 ; &c.), which gave a character 
approaching that of a honaefidei actio to an action or a stipulation which 
contained it (Savignj, Sy9t. v. p. 495). It was in the words dolum 
malum abesse afutunmqtte esse, or n huius rei dolus malus non aberit^ 
quanti ea res est dari spondes (D. XLVi. 7. 1 19. Cf. xxxv. 3. 1 1. pr. ; 
vn. 9. 1 5. pr. ; Bruns, Pt. ii. 1. 2. a ; b ; d). 

(c) The actio de dolo (D. iv. 3), and (/) the exceptio doli (D. xliv. 4). 
The actio de dolo was introduced by C. Aqiulius in the time of Cicero 
who often mentions it ; e. g. Off. in. § 50. Aquilius defined dolus malus 
as cum esset aliud simulatum aliud actum. Similarly Servius. Labeo 
blamed this definition because it made pretence (simulcUio) necessary to 
ground the action, and all pretence wfongful. His own definition, approved 
by Ulpian, is omnis caZliditas fallacid mcuikinatio ad circumueniendum 
fallendum decipiendum aUerum adhibita (D. iv. 3. 1 1. § 2). The action 
was onlj granted, where there was no other action applicable. It was 
famosa (ib. § 4). 

Cicero argues on the meaning of dolus malus in the speech pro TuUio 
13, 14. Cf. Ulpian D. xlvil 8. 1 2. A large*collection of passages is given 
by M. Voigt, Bedeutunffswechsel, pp. 45 sqq., 89 sqq. ; and see Pemice 
Zabeo n. 60 sqq. 

qnamuis, &c.] Notwithstanding that the fructuary has limits put on 
his power of dealing with a slave, the proprietor is not so bound. So far 
the two are not on an equal footing, though the general principle ne dete- 
riorem condicionem cdterius faciat applies to both. 

nec contrariis, &c.] < the fructuary may not spoil a slave's trained 
capacity, by putting him to services which are contraiy to his capacity and 
to which he is not used '. Ulpian evidently refers to what he has said in 
1 15. § 1 si librarium rus mittat,&c. 

contrariis] Here used in reference to the contrasts set out in 1 15. § 1. 
Contrarius is found absolutely in Cod. Th. viL 1. 1 4 contraria corporis 
ucUetudo, *bad state of health' ; D. xxxvL 14. L 77 (75) contraria fortuna, 
* bad fortune '. 

millisteriis] * services». Cf. D. xxi. 1. 1 66. § 2 ; xl. 9. 1 12. § 1 ; &c. 
Ministerium is also used for a slave (^minister), D. vil 8. 1 12. § 5 Si usus 
ministerii alicui fuerit relictuSy ad suum ministerium utatur (where both 
meanings are found). 

artificium] 'quality as a craftsman ', ' professional ' or 'artistic skill', 
*trained capacity'. Cicero speaks of an artiflcium a^ccusatorium {Rosc. 
Am. 17. § 49), of a lawyer'3 artiflcium {Fam. vn. 13. § 2), of a doctor*s 
{Clv^. 21. § 57). Cf. Cic. Fin. iv. 27. § 76 prudentiam omnes, cuicunque 
artificiopraesuntf debent hahere; Off. i. 42. § 150 ; D. xxxu. 1 65. § 2 Si unus 
serutu plura artificia sciat, et alii coci legati fuertmt, alii textores, alii 
lecticarii, ei cedere seruum dicendum esty cui legati sunt in qm artifido ple- 
rumque uersahatur (i. e. If cooks are bequeathed to one, weavers to another, 
sedan-bearers to another, and one slave is trained in all these of&ces, he 

9—2 
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will fall io the legatee who gets the class to whioh he most generally be- 
longed) ; XIL 6. 1 26. § 12 ; XL. 4. 1 24. 

cormmpere] Cf. 1 66 and note on 1 13. § 2 aq. duct, corrtmpi (p. 104). 

§ 2. Bemiun nozae dedere] (a) If an unemancipated child or a slave 
(or a tame animal) commits an injury for which, if he were miiwrig, he 
would be liable to an action, the father of the child, or owner of the slave 
(or animal), is liable either to make compensation for the damage, or to 
give up the offender to the injured party. The regular phrase used in this 
second altemative ianoxae dedere, ru)xae deditio, In a few places in the 
Digest (IV. 3. 1 9. § 4; IX. 4. 1 17. § 1 ; 1 22. § 3 ; 1 28 ; xxx. 1 53. § 4 ; 
XLii. 1. 1 4. § 8 ; XLHI. 24. 1 7. § 1 ; xlvl 3. 1 69) dedit, dedisti^ dedero, 
dedis9etf &c., are found instead of dedidieti, dedidero, &c., the similarity of 
the present dedere to the perfect (of dare), dedi, naturally leading to the 
mistake. (In Liv. xxn. 60. § 7 the best ms. has dediderint ; inferior mss. 
dederint.) But the constant use of such forms as dedere, dedi (infin.), 
deditio, dedendij not dare, dari, datioj dandi, and the significance of the 
compound, leave no doubt of the true phrase \ 

(b) Another mistake is in taking noxae as a genitive' after deditio. 
This is at the root of Justinian's definition (Inst rv. 8. § 1) ^oxa est 
corpm quod nocuit, id est sermbs (cf. Ulpian D. ix. 1. 1 1. pr. dari id quod 
nocuit ; id e8t, id animal, &c.), and of the expression, if it be not a mere 
copyisfs blimder, noxae dedendae (for noxae dedendt), found in J). v. 3. 1 20. 
§5; IX. 1. 11. §16; xlil 1. 1 6. § 1 and perhaps elsewhere. A corre- 
sponding mistake, probably of the copyists, is noxam dedere in the 
Praetor^s edict D. ix. 3. 1 1. pr. (but noxae dedi ivheho in 1 5. § 6), njoxam det 
(D. XLiiL 24. 1 7. pr. immediately after noxae dedere and before noxae 
dedisset), and noxam dedere Just. Inst. iv. 17. § 1. Noxae is an ordinary 
dative of the indirect object. 

(c) Noxa is from nocere, and means * harm ', * hurt ', originally 
' physical harm', but afterwards with a mere general application. Harm 
done may be regarded from two sides, that of the injurer and the injured. 

^ dare mancipio is used (Gai. i. 140 ; iv. 79 ; cf. Just. iv. 8. § 7 in noxam 
dare) of the actoal transfer and may have coutributed to the mistake. The 
mistake is quite current among modern lawyers, and, if authority could make it 
legitimate, the authority of the following, all of whom, strange to say, occasionally 
speakof noxae datio or dare, would be more than ample : Arndts, Baron, Bekker, 
Bethmann-Hollweg, Bocking, Dirksen, Gluck, Huscl^e, Earlowa, Keller, Kriiger 
and Stademund, Euntze, Long, Madvig, Mandry, Marezoll, Maynz, Muhlenbruch, 
Padelletti, Bein, Budorff, ^alkowski, Savigny, Scheurl, Schrader, Sell', Unterholz- 
ner, Vering, Voigt, Wachter, Walter, Wening-lngenheim, Windscheid, Zimmern. 

^ Schrader ad Itist. iv. 8. pr. says it is for noxae (i. e. damni) cavsa dedere, 
This is not grammaticaUy justifiable unless it be compared with a^^cusare, teneri^ 
damnare, <&c., Lat. Qr. §§ 1324, 1327. But such an ellipse with a word Hke 
dedere should only be assumed in the absence of other explanation. Oh noxam 
is the phrase for this notion (see next note). Justinian perhaps took noxae as a 
predicative dative * as a guilty object ', but dedere is not otherwise so used, and 
noxae does not mean ' corpus ipstm quod nocuit \ That noxae in this phrase is 
an indirect object seems to me certain. 
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In the same way its natural or legal consequence is satisfaotibn in some 
shape, either punishment to the injurer, or compensation to the ii^ured. 
The old phrases appear to have been no^am noceref ^ to do harm \ noxam 
sarcire, *to make good the harm*. The first is found in Liv. ix. 10. § 9, 
where the Fetial surrendering Sp. Postumius tothe Samnites says Qitanr 
doque hisce homines iniusm populi Romani Quiritium foedvs ictum iri 
spopdnderunt, atqtie ob eam rem njoxam n^ocueruTtt, ob eam rem quo popidv^ 
RoTnanvs scdere impio sit soltUus, hosce homines uohis dedo ; in a passage 
from Julian in D. ix. 4. 1 2. § 1 Si seruus furtvm faxiJt noxiamue nocuit 
(I assume noxia to be due to later writers), for which Pomponius writes 
furtum fecvt seruua aut noxam nocuit (D. xxx. 1. 45. Cf. xxxv. 2. 1 63. pr.). 
For this Gaius has noxam committere iv. 77, 78, &c. For the second 
phrase see Gell. xi. 18. § 8 Fueros impvberes {furti manifeUi prensos) prae- 
toris arbitratu uerberari uoluerunt noxamque abhisfactam sarciri; D. ix. 
1. 1 1. § 11, where Q. Mucius is reported as saying that the owner of an 
animal, which unprovoked had killed another, av^ noxam sarcire aut in 
noxam dedere oportere (cf. p. 141 n. and D. XLvn. 9. 1 9 extracted fix)m 
Gaius' work on xii. Tab.). One way to repair the loss of the injured person 
was to hand over the offender to him, which was expresaed forcibly by 
noxae dedere * to give him up to the harm '. So far noxa denoted only the 
harm done : but the harm done leaves the doer in fault and liable to make 
amends. And this other side of the fact is also expressed by noxa in some 
phrases, viz., noxa solutus 'free from fault' or ^guilt', or 'liability to 
make amends'; n^xa captU sequitur *the guilt or liability foUows the 
agent ' ; i. e. the owner of the slave or otherjguilty party for the time being, 
though not the owner at the time of the offence, is liable to be called on to. 
Burrender him (Paul. Sent. ii. 31. § 7 — § 9). 

(d) Noxa is much confiised with njoxia, Noxa being *harm', noxius would 
properly be * harmful', ' guilty ' (cf. D. xlvii. 6. 1 1. pr. ; Colimi. iii. 3. § 8), 
and noa7ia subst., 'harmfulness', *guilt'. Accordingly noxia in Plautus and 
Terence, who often use noxiay never nx>xa, is *£ault', *guilt' ; e.g. careo noxia 
(Bac. 1005); manufestum teneo in noxia {Merc, 731); Tranioni remitte 
haTic noxiam, 'forgive Tranio this fault' {Most. 1169) ; Sum extra noxiam 
(Ter. Hec, 276) ; Pv^ inter se quampro leuibus noxiis iras gerunt (ib. 310). 
Noxa is in the same sense in Cato E, jB. 5. § 1 Si quis quid deliquerity 
pro noxa bono modo uindicety and in. Caecil. ap. Fest. p. 174 Ista quidem 
noxa mvlieris esty magis quam uiri, Cicero has only noxiay Rosc, Am, 22. 
§ 62; Leg. IIL 4. § 11 ; 20. § 46 noxiae poena par estOy ut in sm uitio quis- 
que plectatur, Livy has (according to Madvig^s text) noxa 30 times, noxia 
8 times, noxa generaUy, and noxia sometimes, meaning *fault', *crime', 
*guilt', e.g. reus haud dvhius eius noxae (v. 47. § 10) ; neque de noxa nostra 
neque de poena rettulistis (ix. 8. § 4) ; adeo neminem noxiae poenitebat ut 
etiaminsontesfecisseuideri uellent (n. 54fin.); though noxiae chiefly occurs 
(as predicative dative) in such phrases as 7iihil eam rem noosiae futuram 
(xxxrv. 19. § 6), where it may be taken as *harm* and compared with 
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damno esse, instead of with crimini esse (cf. D. xvii. 1. 1 48. pr.). In two 
plaoes (xxxvi. 21. § 3 ; xli. 23. § 14) noxa is iised of mere *harm*, e.g. nne 
vUius noxa urhis exercitus reductus. Ovid has noxa *harm' in Fast. vi. 
130; Met. xv. 334; ^fault^ in Met. I. 214; Font. n. 9. 71. Manilius has 
noxia in the sense of *guilt' n. 602 ; iv. 94 ; 418 ; noxa as *harm ' Ii. 480 ; 
613 ; 857 ; *guilt' ii. 161 ; iv. 104. Celsus (e.g. v. 27. § 3; vii. 26. § 4) 
and Columella (e.g, noxam capere or contrahere or condpere 'to take 
harm' VL 2. § 2; 27. § 8; xn. 3. § 7) have noxa, in the sense of 
phjsical harm. Pliny the elder has noxia and noxa frequently, perhaps 
always, in the lastnamed sense. Tacitus has noxa for physical harm 
in Ann. n. 6; xv. 34; for *harm' in Ann. m. 73; and perhaps rv. 36; 
for 'guilt* in Hist. n. 49 > and noxia *guilt' in Ann. vi. 4. Suetonius has 
noxa for 'crime* Aug. 67; Tih. 33; *harm* lul. 81, and perhaps Oth. 10 
(ne cui periculo aut noxae apud uictorem forent). Other lay writers have 
the words but rarely. See the large coUection in Voigt^s Bedeuiungswechsd, 
p. 125 sqq. 

(e) The notion that noxa meant 'punishment', supported by Festus 
p. 174, and Servius ad Aen. L 41, is probably due to misunderstanding 
the expressioBS noxae dedere, noxam merere, noxa solutus, and possibly 
some others. But compensation, not punishment, is the aim of noxae 
dedere, compensation either in money or in the bodily labour of the 
delinquent. It was a civil, not a criminal, remedy. Nor is there any ei- 
pression which requires such a meaning as punishment. Noxam merere 
(Liv. VIII. 28. § 8 716 quis, nisi qui n^oxam meruisset donee poenxim lueret, in 
compedibus aut in neruo tene^etur: pecuniae creditae hona dehitoris, non 
,corpus, ohnoxium^ esset ; Petron. 139) like noxiam comm^rere (Plaut. Most. 
1178 qua^ non cras iam oommeream aliam noxiam; cf. merita noxia, Trin, 
1; 4), means *to get guilt', i.e. 'commit a fault' or *crime' (cf. culpam 
merere). 

(/) Noxia is not very frequent in the lawyers. It occurs in Ux 
Fiubr. xxn. chligatum eius rei noxiaeue; D. ix. 1. 1 1. pr. ; 4. 1 2. § 1 ; 14. pr.; 
1 20; xvn. 1. 1 48. pr.; XXL 1. 1 17. § 18; xxx. 1 45. § 1; xlvil 9. 19; 
L. 16. 1 238. § 3. In Inst. iv. 8 Justinian has in conformity with his 
theory siibstituted noxia throughout for Gaius' noxa. 

(g) Noxa is very frequent in the lawyers, especially in the phrases 
njoxa soLvJtus and noxae dedere. The edict of the cunile aediles prescribed 
Qy,i mancipia uendurU^ certiores faciant emptores, quid Tmyrhi uitiiue cuiqfte 

^ * liable for the money lent ', like pecuniae iudieariy sponsionis damnatuSf 
&Q.y Lat. Gr. §§ 1324, 1325. Obnoxius is formed directly from ob noxam or 
ob noxiam {Lat. Gr. § 990), *liable on account of harm done ' (cf. Liv. ix. 10. § 4) 
hence generally *liable', *exposed\ Cf. Verg. Aen. 1. 41 Unius ob noxam 
et furias Aiacis Oilei; Liv. vii. 4. § 6 ; xxvni. 28 fin. ; Gai. i. 13 Semi de quihya 
ob noxam quaestio tormentis habita sit et in ea noxa fuisse conuicti sint. Liv* 
XXI. 30. § 3 is noticeable, Indignati, quody quicumque Saguntumobsedissent, uelut 
ob noxamy sibi dedi ppstularet populus Jtomanus. Ob noxiam is in Plaut. Poen. 
141 ; Trin. 1 ; 4 ; Truc. 834. 
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sity quis fugUiuua erroue sit, noxaue aolutus non sit (D. xxi. 1. 1 1. § 1), i.e. 
sellers of slaves were to tell buyers what disease or defect each slave had 
which was a ninaway or truant, or not free from guilt, i.e. who had com- 
mitted some deed for which his owner had not made amends and for 
which consequently the purchaser, or any owner for the time being, would 
be called on to make amends or surrender him (D. xxi. 1. 1 17. § 17). 
Accordingly acommon covenant in the sales of slaves ran PueUam 
sanam esse, afmiis noa^isque solutam, fugitiuam erronem-non esse praestari 
(ap. Bruns, Pt. n. 11. 2, see also 1). Cf. D. xix. 1. 1 11. § 8; 4. 1 2; XLvn. 
6. 1 3. pr., &c. ; Sen. Controu. 21. § 23. A Uke ccivenant in the sale of 
animals is given by Yarro B, R. ii. 4. § 5 Illasce sues sanas esse, hdbereque 
recte licere, noxisqv>e praestari, neque de pecore morboso essCj spondemeF 
(See above note on 1. 9. pr. rede p. 68.) In Livy xxm. 14. § 3 noxa exsolui 
is used of those who had committed criminal offences. 

(h) Noxae dedere ifii found in Liv. xxvi. 29. § 4 ; Ov. F. i. 359 ; Colum, 
I. Prooem. § 3; D. ii. 9. 1 1 ; ix. 1. 1 1. §§ 14, 16; 2. 1 27. § 2; 4 passim; 
xxxm. 8. 1 6, &c. In an early state of society the claim of the injured 
party was very likely a claim for the surrender of the offender (cf. Bekker 
Actionen i. p. 186 n.). At least in state-action religious obligation took tliis 
direction (Liv. viii. 39. §§ 10 — 16; ix. 8. § 4; 10. § 9 quoted above). But 
in Roman law, as we know it even from the time of the xii. tables, the obliga- 
tion was to compensate pecuniarily the injmred party : if the offender or his 
superior could not or would not do this, the offender was liable to be taken 
personally by the injured party and made to work off the debt or be sold 
in slavery (cf. Rudorff, jB. G. ii. §§ 89, 90). For freemen thls mode of exe- 
cution was altered subsequently : but in the case of slaves there was no 
such reason for alteration. If not defended, he was liable to be led off 
by the command of the Praetor and became the property of the plaintiff 
{itbssu praetoris ductus in bonis fit eius qui dtuvit (D. IL 9. 1 2; ix. 4. 1 26. 
§ 6). But the failure to defend the slave may be due to absence of those 
interested ; and then, on proper cause being shewn, the owner, or in his de- 
feult a usufructuary or mortgagee, is allowed to have the slave produced and 
the case to be tried (ib. also 1 30). If the case be proved, the owner has the 
option of either paying the damages or surrendering the slave, which would 
be done in the regular form of conveyance (mancipio or in iure cessioncy 
afterwards traditione). If the fructuary or mortgagee or a honafide pos- 
sessOT defended, they could only deliver (tradere), but the plaintiff would 
be secm^ by being allowed a plea of fraud (doltis malus) against any at- 
tempt on the part of the owner to claim the slave, without satisfying the 
plaintiff (D. ix, 4. 1 11 ; 11 27, 28). If the owner falsely denied posses- 
sion of the slave or had fraudulently lost possession {dolo desiit possidere), 
he was deprived of the option and had to pay the damages. He was 
deemed to be in possession, if the slave was lent or deposited elsewhere, 
and even if he was pledged, provided the owner had money available to 
redeem him (ib. 1 20, 1 21). The plaintiff had the choice of enforcing his 
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right, either against the owner, if he had fraudulently lost possession, or 
against the actual possessor (1 24). Surrender of a slave once made irees 
the defendant from any further action for other offences of the slave at the 
suit of the same or other plaintififs (1 14). But if, instead of surrendering 
the slave, the owner has preferred to pay damages, he remains liable for 
other ofiences (1 20). The slave^s death before trial freed the owner in anj 
case (1 26. § 4). If the offence charged was insult {iniuriarum)^ the de- 
fendant had the additional option of merely allowing the slavjB to be 
flogged (uerherandum exMbere D. XLvn. 10. 1 17. § 4). 

{%) If the owner or other defendant could have prevented the slave's 
offence and did not, he had no optipn of giving up the slave. The slave is 
then deemed to be merely the master^s instrument and he, not the slave, 
is answerable, unless the plaintiff choose otherwise (D. ix. 4. 1 4). The 
refusal of the option is expressed by detracta noxae deditione, or sinenoxoA 
deditione, as opposed to cum noxae deditione (ib. 14; 15; 121. §2; xxxix. 
4. 1 1 fin.; &c.). 

{k) Xfilius familioB was allowed to defend himself (1 33). Justinian 
abolished noxae deditio in the case of children {Inst. iv. 8. § 7). They 
were held liable to the judgment if condemned for torts, and the father was 
only liable to the extent of the pecvlium (D. ix. 4. 1 35). A slave (e.g. 
a stattUiber) who became free after the offence was liable himself, but, if he 
were manumitted subsequently to the offence, the plaintiff could proceed 
against either master or freedman (1 14 § 1 ; 1 15; 1 24; Gai. iv. 77). 

{l) The aciions which are expressly mentioned as having this noxal 
character ^erefurtiy damni iniuria, iniuriarumf uibonorum raptorum (Gai. 
IV. 76), interdictum de ui (xLiii. 16. 1 1. § 15), quod ui aut dam (ib. 24. 1 14), 
some acidons infactum (D. ix. 3. 1 1. pr. ; 1 5. § 6), arboTum fwrtim ca/esamm 
(xLvn. 7. 1 7. § 5), de sepulchro uiolato (12. 1 3. § 11), and in some cases doli 
mali (D. iv. 3. 1 9. § 4) ; and perhaps others. 

(m) Liability of a slave (or others) to a criminal prosecution was not 
affected by this proceeding ; cf. D. XLvn. 2. 1 93 ; xlviil 2. 1 12. § 4. 

(n) A similar action was allowed against the owner, at the time of 
action, of a four-footed beast (not being fera) or other animal, if the beast 
without cause, except from its own wildness of nature (e.gi akicking horse, 
a fierce biill or dog) caused damage directly or indirectly. {Actio de pavn 
perie D. ix. 1.) 

(o) Ulpian compares noxae deditio with putting a man in possession 
of a dangerous building for which the owner neglects to give security (D, 
xxxix. 2. 1 7. § 1 ; and note above on 1 7. § 1 (p. 56). Just as in that caae 
the man so put into possession eventually, if security is not given, obtains 
effective possession and ownership, so the man to whom the slave is 
surrendered is made owner (though not by continued possession, but by 
actual conveyanco). A passage of Papinian in CoUat, il 3, tells us that a 
filius famUias was not bound for ever. Per kominem liberum noxae dedi^ 
tum si tantum adquisitum sit quantum damni dedit, manumittere cogendus 
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est a praetore qui noxae deditum accepit, The same mle is -extended to 
slaves by Just. iv. 8. § 3. But no mention of this is fomid elsewhere 
(unless Uherahitur be so taken in D. vii. 4. 1 27 on which see note below on 
1 34. pr. si 8ub condicione), It may 'be an alteration of Justinian's. See 
Mandry, FamUiengUt. ii. p. 617. 

iure non peremit] ^does not destroy in point of law*, i.e. the right of 
the fructuary is not put an end to, though no doubt the practical exercise 
of it is suspended. It is obvious that the claim of the injured party is 
as good against the fructuary as against the bare owner. If the fructuary 
retains the slave's services, how is the injured party to get any com- 
pensation 1 But a change in the proprietor of the slave does not of itself 
have any effect legally on the usufruct. The effect comes from the superior 
equity of the injured party. Cf. D. vn. 4. 1 19 Neque umefrv/ctue neque 
iter actume dominii mu>tatione amittitur ; ix. 4. 1 27 (speaking of the 
present case) Ususfructus etiamsi persecutio eius denegetur, ipao iure dwrat 
eo usque donec non utendo constituto tempore pereat. 

For the use of peremit in this sense cf. D. vii. 4. 1 1. § 3 ; ii. 9. 1 1 fin. ; 
XLi. 3. 1 44. § 5 (quoted below) ; XLVi. 3. 1 75, &c. ; Gai. iii. 21 ; iv. 58. 

non magis quam usncapio prop.] 'any more than the acquisition 
by long use of the ownership destroys a usufruct created previously*. 

usucapio] It is 'well to distinguish here clearly four things ; (a) usu- 
capio reiy (b) umcapio seruitiUis, (c) umcapio lihertatia seruitutum, (d) 
amissio serwitutis non utendo. 

(a) The strictness and inconvenience of the old forms of conveyance 
was likely to cause much property to be for a time held on an insecure 
tenure. The defect was remedied by allowing uninterrupted possession of 
a moveable for one year, of landed property for two years, to give full 
rights {im Quiintium) to a previously insecure tenure. But honest belief 
{hona fides) and an apparently lawful origin. {iustus titulus) are essential 
conditions. Honest belief is necessary only at the time of acquisition : 
subsequent knowledge of the defect in title does not impair the process. 
A * just title' is such as arises from actual purchase, giffc, legacy. It was 
not a just title if a man thought he had purchased a thing, when really it 
was lent him, or thought it was left him as a legacy, when the testator 
really had not referred to it in his will at all. But it is a * just title* if a 
man purchased it, although the vendor had no powef to sell ; or received 
it a& a legacy when the testator had no property in it at all, or was still 
ahve (D. xli. 8). Acquisition by delivery when the thing ought to have 
been mancipated, and acquisition from a person whose own title was bad, 
were the cases in which usucapion was most often effective. Some things 
were excluded from its operation, e. g. sacred and public property, free- 
men, things stolen, or taken by force (GaL ii. 45 sqq.), a fundus dotalis 
(D. xxiii. 5. 1 16 ; cf. Cod. v. 12. 1 30). Moreover all provincial lands were 
excluded, and no foreigner was capable of acquiring anything by usucapion. 

These last two limitations of usucapion were probably the cause of an 
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anaJogous institute being adopted. A plea (exceptio ot praeicriptio longi 
temporis or longae j^ossessionis) was given to a possessor in good faith and 
with a good commencement of possession (i.e. iugtus titnZus). Its appli- 
cability to moveables was definitely enacted by M. Antoninus Caracalla 
(D. XLiv. 3. 1 3 ; 1. 9). The period, fixed apparently by some imperial de- 
crees (D. xvin. 1. 1 76. § 1), was ten years if the contesting parties had 
been present, twenty if absent. Later on, not merely a plea but a right of 
action to recover property so possessed was granted (Cod. vn. 34). And 
claims of mortgagees as well as owners were extinguished by this lengthened 
possession without their being pressed (Cod. vii. 36). 

Justinian no lenger distinguishing between res mancipi and res nec 
mancipi, between Italian and provincial land, (Caracalla had made all 
freemen Roman citizens A.D. 211, D. L 5. 1 17), enlarged the period of 
usucapion and fized the period alike for all immoveables at ten years inter 
praesente», twenty inter ahsentes (defining presence, and absence, see above 
p. 44), and for moveables at three years. The possession of a predecessor 
in title was allowed in all cases to be counted in the period (Cod. vn. 31 ; 
33. 1 12). The words usucapio and longa possessio &c. are left in the 
law writers, but mean for Justinian the same thing. 

A still longer period of 30 and 40 years was allowed by Justinian to 
give not only a plea against clainm (as had been practised since Con- 
stantine) but also a right of action, provided only the possession had com- 
menced in good faith. A lawfiil beginning was not necessary, and stolen 
things were (according to most jurists) not excepted. 

(6) Servitudes, being incorporeal things, could not be estabHshed by usu- 
capion (D. vhl 1. 1 14. pr. ; xll 1. 1 43. § 1 ; 3. 1 10. § 1). Notwithstanding 
this, we find a number of passages in both Digest and Code in which an 
acquisition of servitudes {longa consv£tudinej &c.) is spoken of as existing : 
D. VIII. 2. 1 28 ; 5. 1 10. pr. Si quis diutumo ttsu et longa quasi possessione 
ius aquae dtLC&ndae nacitts sit, &c. ; 6. 1 25 ; xxxix. 3. 1 1. § ult. ; XLm. 19. 
1 5. § 3 ; Cod. m. 34. 1 1 ; 12. The action granted was however utilisy and 
the right must have arisen therefore imder the practice of the courts, 
The origin of the right had not to be proved : it was necessary only that 
for so many years the defendant or claimant had used it and that the use 
had been neither by force nor stealth nor permission^ Sane et in serui- 
tvtihus hoc idem sequimur^ tU vhi seruitus non inuenitur imposita, qui diu 
usv^ est seruittUe neque ui neque precario Tieque dam, hahuisse longa con- 
suetudine udut iv/re impositam seruitutem uideatur (D. xxxix. 3. 1 1 fin). 
The cases mentioned are all rural or xu*ban servitudes : but Justinian (Cod. 
vii. 33. 1 12. § 4) expressly makes his regulative provisions for longi tem- 
poris praescriptio applicable to usufruct as well as to the other servitudes. 

The apparent discrepancy between the passages which deny usucapion 
to servitudes and those which admit protection to long use is due to the 
natiure of servitudes themselves. Possession, putting into possession, 
tuming out of possession, gaining a right by continued possession, are all 
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eonceptions based on facts applicable to things, but tliey are not ezcept 
artificially applicable to rights of way, rightsto unobstructed light, rights 
to suppori;, and rights of using and taking the fruit. A right of way cannot 
be continually exercised, a right of light can only be shewn when a person 
interferes with it, a usufruct has to exist concurrently with the fuller 
right, dormant only for a time, of the owner of the thing. Yet in all these 
cases there is something analogous to possession, and that is the exercise 
of the right when the person entitled desires to exercise it. But such 
exercise, or power of exercise, is not strictly possession (c£ D. iv. 6. 1 23. § 2 
fiindi posseaswnem uel umsfractus quasi possessionem amisit) ; and ac- 
cordingly, as one aspect or the other is presented to -view, writers deny 
or assert possession of such rights. The Eomans denied the applica- 
bility of usucapion, but they were in equity eventually driven to protect it 
by long possession, just as they admitted a iuris quasi possessio, while they 
denied possessio, just as they spoke sometimes of tradere usvmfructvmy 
sometimes of ivducere in fundumfruendi causa, and in some cases recognised 
the right of servitude-holders to interdicts for disturbance. Cf. D. vm. 1. 
1 20 ; VI. 2. 1 11. § 1 ; XLI. 2. 1 52 ; XLIII. 16. 1 3. § 13 sqq. ; 1 9. § 1 ; 
Savigny, BesUz, § 12. 

One passage of the Digest (XLI. 3. 1 4. § 28) says that a lex Scrihonia 
(date unknown) abolished eam usucapionem quae seruittitem constittiebat, 
non etiam eam quae libertatem praestat sublata seruitute. . When, how long, 
and in what way usucapion was thus applicable to foTmd a servitude we 
do not know. Unterholzner {Verjahrungslehre, § 196 =IL p. 135 ed. 2) 
aptly refers to Gaius ii. 54 for an analogous case of an incorporeal right, 
viz. an hereditas, being once regarded as admitting of usucapio, though 
afterwards the view was abandoned. 

(c) The passage just quoted from the Digest speaks of usucapio liber' 
tatis seruitutis, and instances a person, occupying under a servitude not to 
build higher, who, by building higher and keeping the house so built for 
the required time, establishes his freedom from the servitude. If he had 
done this only by permissipn (precario), the servitude would continue (D. viii. 
2. 1 32. pr. ; 4. 1 17). AU servitudes were lost by non-use, but urban servi- 
tudes were not lost unless this non-use was practically enforced by the 
servient party'8 maintaining continuously for the required period an ob- 
struction. This arises from the nature of the servitudes themselves, which 
do not consist in discontinuous acts of the dbminant party which have to 
be permitted by the servient, but in a continued state of light, prospect, 
support, drainage, &c., which require no series of acts by the dominant 
party to declare the existence of the servitude. See D. viii. 2. 1 6. Hence 
if the servitude is to be destroyed, continuous disturbance must be made 
by the owner of the servient tenement. Other servitudes, viz. rural servi- 
tudes and personal servitudes, might be destroyed in the same way by 
interference on the part of the servient party, for this interference, if sub- 
mitted to, brought the dominant party into the same condition of non- 
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user, which mere neglect without challenge from the other party would do. 
The periods for gaining freedom from servitudes were the same as for 
losing by non-use. 

(d) Non-use under the old law for a period of two years occasioned 
the loss of urban and rural servitudes : in the case of usufiiict for a period 
of one year, if the thing was moveable : two years, if immoveable (Paul. Sent. 
1. 17. § 1, § 2 ; III. 6. § 30) ; Justinian brought them under his general rules 
for lonffa po&sesno Cod. IIL 34. 1 13 ; 32. 1 16. See above note on 1 5 
legitimo tempore (p. 44). 

usucapio proprietatis] This would be the same as usvmpio rei. To 
gain the thing andthe ownership of the thing are in the case of usucapion 
identical. But the usucapion of a thing of which another has the usufruct, 
is in effect the usucapion only of the reversion, and this as usual is here 
expressed by proprietas. Cf. Papinian D. XLi. 3. 1 44. § 5 JSFon mtUat 
umcapio superueniens pro emptore uel pro herede qtu> mimcs pigiioris per- 
secutio salua sit: ut enim ustut/ructtu usucapi non potest, ita pereecutio 
pignorisy quae multa societate dominii coniungitur sed sola conuentione 
constituitur, usttcapione rei non peremitur, There us, fr, usucapi non, 
potest does not refer to any abstract impossibility of acquiring a usu- 
fruct by a usucapion, but to an existing usufruct not being affected 
by a usucapion of the reversion (Unterholzner, VerjUhr, note 614). In 
what way the continued possession by a usucapient of the ownership 
could practically take place and be in evidence, while a fiructuary was de 
facto ixL possession, is a question of fact, dependent on circumstances. 

quae post constitutam u. f. contingit] If the usucapion was com- 
plete before the establishment of the usufruct, the former owner could of 
course have no power to grant a usufruct. If the usufruct had been granted 
by stipulation, the usufructuary being ousted would have his remedy 
on the coveuant against the promiser and his heirs ; if it had been 
granted by will, then he would have his remedy ex testammto against 
the heir. 

debebit plane denegari] i.e. by the court before whom a suit for 
the usufruct is brought. Cf. D. ix. 4. 1 27 (Gaius) Si noxdLi iudido agitur 
de seruo qui pignoris iure tenetur, avi de eo cuius usus fructus aUerius 
est, admonendi sumics, si creditor ud usvfructwxrius praesens defensionem 
susdpere Twluerit, proconstdem intenienturum et pignoris persecutionem uel 
usus fructus a<^ionem negaturunu Quo casu dici potest ipso iure pignus 
liberari (nullum enim pignus est cuius persecutio negaJtur): ususfructus 
autem, etiamsi persecutio eius denegetur, ipso iure durat eo usqus, donec 
non utendo constituto tempore pereat, If the plaintiff's claim was not 
settled by surrender of the slave, and damages were assessed, the usu- 
fructuary was compelled (per praetorem id consequar ego dominus pro- 
prietatis, &c.) to pay his share proportioned to the value of his usufhict, 
or to give up the usufruct to the proprietor (ib. 1 17. § 1). The plaintiff 
in the noxal suit need not wait for the fructuary. or mortgagee to evict 
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him: he has by the judgment a right to the damages or to the full owner- 
ship of the slave, and can thus force the proprietor, if he prefer to 
surrender the slave, to surrender him free from usufruct or mortgage. 
To obviate a further suit by the proprietor against the usufructuary 
or mortgagee the Praetor deals with the rights of all parties (D. zlvi. 
3. 1 69). 

persecutio] A general term for a suit, i.e. legal proceedings for 'fol- 
lowing up' one's right. It is especially used where <ictio or petitio are not 
so suitable, e.g. D. xx. 1. 1 17 Ftgnoris pers&mtio in rem parit actionem cre- 
ditori, i.e. an ccctio in rem is the proper proceeding : xiii. 1. 1 7. § 2 Con- 
dictio reifurtiuae, qvda rei hahet persectttionem, keredem qtioqvs furis Migat 
(as opposed to a mere claim for damages) ; of fdeicommisaa, Gai. n. 282 
Si legatum per damnationem relictum heres inftietur, in duplum cwm eo 
agitur: fdeicommisd uero nomine semper in simplvm persecuiio est; 
D. L. 16. 1 178 Persecutionis uerbo extraordinarias persecutiones puto conti- 
neriy ut puta fdeicommissorwmy et si quae aliae sunt quae non hahent iuris 
ordinarii exsecwtiov/em. Hence it is added to actio and petitio in the 
Aquihan stipulation (D. XLVi. 4. 1 18). £ut it is also used synonymously 
with actio a,nd petitio, e.g. ofthe cperae lihertorum (xxxix. 1. 1 2 ; 1 4. § 4 ; 
but actio § 5 ; petitio § 9), &c. The three are thus distinguished by 
Papinian in D. xliv. 7. 1 28 Actio in personam infertur : petitio in rem : 
persecutio in rem uel in personam rei persequ&ndae gratia. Fersequi cor- 
responds to persecutio, e.g. Gai. n. 278; iv. 6 — 9. 

noxae accepit] accepit is the converse of dedidit A fiiller phrase is 
used by Papinian, (7o^^. ii. 3, qui noxae debitum accepit. 

litis aestimatio] Hhe valuation of the suit' (Gai. iv. 94) i.e. <the 
damages ascertained by the suit*. Whatever the nature of the suit, 
whether to establish a right, to recover an article of property, to get 
compensation for a breach of contract, or for a tort, the condemnation was 
always for the defendant to pay so much money to the plaintiff. In 
actions for torts committed by slaves or children in power, or beasts, 
the surrender of the offending animal was an alternative course open 
to the innocent owner to take. The precise way in which this altemative 
was introduced into the formal proceedings has been disputed. Possibly 
the formula may have been drawn up by the Praetor with the condition, 
^nisi Num/erius Negidius (defendant) Avlo Agerio (plaintiff) Damam seruum 
noxae dedat\ But the extract from the edict given in D. ix. 3. 1 1. pr. 
seems clearly in favour of the condemnation in the formula being expressly 
in the altemative^ Thus Rudorff (Edict. § 69) gives as the formula in 
a noxal action for a tort under the lex AquUia: ludex esto. Si paret 
iUum Avlo Agerio seruum ah iUo seruo Numerii Negidii iniuria ocdsum 
esse, qv^nti is homo in eo anno plurimi fuvt, tantae pecuniae in duplum 

^ 0. Lenel {Ed. Perp. p. 154) thinks (with good reason) that the noxal clause 
is actually given in D. ix. 1. 1 1. § 11 Quam ob rem aut noxam (noxiam Lenel) 
sarcire aut in noxam dedere oportet^ but pnts it in the intentio of the formula. 
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aut noxae dedere iudex Numerium Negidium Atdo Agerio condem- 
nato : si non paret ahsoluito (cf. D. ib. 1 5. § 6 ; XLvn. 2. 1 42. pr.). Then 
the judge having heard the case and ascertained that the slave was guilty, 
gave the defendant the option. If the defendant declined to give up the 
slave, the judgment would be pronounced no longer in the altematiye 
but for the ascertained damages, which the plaintiff would proceed to 
enforce by bringing an action on the judgment. The law still gave the 
defendant the chance of avbiding this payment by surrendering the slave, 
but only till issue was joined. After that he must pay the damages. 
This view acoords with the foUowing two passages : D. v. 3. 1 20. § 5 
Tamdiu quis hahet noxae dedendae (should be dedendi) facuUatem^ quam- 
diu {*imtir) iudicati c<mueniatur ; post suaceptum iudidum non potest 
noxae dedendo se liberare ; XLn. 1. 1 6. § 1 (a stipulation couched in the 
alternative either to pay ten guineas or to give up a slave must be sued on 
in the alternative and not merely the ten guineas claimed) At iudicium 
solitM noxae deditionis nullum est sed peciiniariam condemnationem sequitur, 
Et ideo iudicaii decem agitur (suit on the judgment is brought for ten 
guineas), his enim solis condemnatur : noxae deditio in solutione est quae e 
lege tribuitur. The decision of the judge referred to in Inst, rv. 17. § 1 I 
take to be the preliminary decision (pronuntiatio cf. Bethmann-Hollw^, n. 
pp. 240, 624) by which an option was expressly given to the defendant 
(Vangerow, Pand, § 689 n. 2, takes condemnatio in D. xlh. L c. of the 
formula, and refers Inst, iv. 7 to the actual &ial sentence. So at least I 
understand him.) 

offeratnr a finictiiario] See above note on dehehitplane denegari (p. 140). 

§ 3. utilem actionem] UtUis was a term very frequently given 
to actions allowed by the Praetor in circumstances, which did not come 
within the strict letter of a statute, but were analogous to those which did. 
UtUis is opposed to directa actio (e.g. D. ix. 2. 1 13. pr.) and means * prac- 
ticable', 'available'. The formulato the judge in such cases often took 
the shape of a fiction, i.e. a honorum possessor was to be treated by the 
judge as if he were heres; or a man who had delivery of a thing on a 
just title and had lost the possession, is to be treated as if he had 
ahready gained the full ownership by usucapion : or a foreigner is allowed 
to sue for theft or other tort, as if he had been a Roman citizen (6ai. 
IV. 34 — 38). In other cases the facts justifying the action were set 
out in the formula and the judge directed to find accordingly. Actio 
in factum is the term then used. £ut the terms are not at all op- 
posed to one another : indeed the same case is often spoken of under 
the name of a>ct. utilis and act. in factum. Compare D. ix. 2. 1 9. § 3 
or 1 63 with xlvii. 2. 1 50. § 4 ; 1 51 ; and ix. 2. 1 9. § 2 or 1 29. § 7 
with XLVii. 8. 1 2. § 20. See note on 1 13. § 2 lege Aquilia (p. 99). For 
instances oiutUes actiones cf. D. xix. 1. 1 13. § 25 a<i exemplum institoriae 
actionis; xxxvi. 4. 15. § 21 exemplo pig^ieratitiae actionis; xxxix. 1. 
1 3. § 3 ; XLIIL 18. 1 1. §§ 6—9, &c. ; utUe interdictum XLiiL 8. 1 2. § 39. 
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So Snper/lciarittm et fructuarium damni infecti tUUiter itipulari hodie 
constat (D. xxxix. 2. 1 13. § 8 i.e. can stipulate though not strictly en- 
titled to demand it) ; de dolo viiliter replicari posse (D. il 14. 1 35 
fin.). 

fractnario dandam] The same is laid down in D.ix.2.111. § 10: 
and even applies if the slaye has been killed hj the proprietor (ib. 1 12). 
Similarly a bonaefidei possessor and a mortgagce have an actio infactum 
against the proprietor (ib. 1 17). The proprietor has a direct action against 
the usufructuary imder the lex AquUia; see above 1 13. § 2 ; 1 66. 

118. demortxianim arbomm] Hhat have died o£f ^ Thewordisfre- 
quently and properly used of a death which leaves a place that has to be 
filled, e.g. Cic. Verr. iv. 5. § 9 Sanxeruni ne quis emeret man/dpium, nisi 
in demortui locum: Liv. xxm. 23. §§ 4, 5 inde primos in demortuorum 
loam legit ; so of a vine, Colum. iii. 16. § 2 ; of animals, below 1 70 ; of 
persons, succeditur in ius demortui, D. xxxvii. 1. 1 3. pr. Trees blown 
down, without faiQt of the fructuary, he is not bound to replace (1 59. pr.). 
These latter are not part of the ordinary wear and tear of the estate like 
the former, but attributable to extraordinary disaster. And the duty of 
the fructuary is modica refectio only (1 7. § 2). Trees dying from age are 
taken by tke fructuary as a kind of produce ; trees blown down belong to 
the proprietor (1 19. § 1), unless the usufructuary requires them for the 
repair of tlie homestead or other proper use (1 12. pr.). Arbores in locum 
mortuarum reponere is a necessary expense on a dowry estate, and according 
to the circumstances will or will not entitle the husband to compensation 
(D. XXV. 1. 1 14 ; 1 15). 

1 19. pr. iiiBiilam] A detached block, containing a number of rooms or 
sets of rooms (cenaciUa Varr. L, L, v. § 162, flats, apartments, 'suites') let 
to. diflferent persons. Such were usually occupied by poorer persons. 
PauL Epit. Fest, p. 111 Miiller. Insulae dictae proprie, quae non iungun- 
tur c&nifnMnihus parietibus cum uicinis, circuitu^ue publico aut prittato cin* 
gurUur; a simUitudine uidelicet earum terrarum quae fluminibv>s ao mari 
eminent suntque in scdo. The suites of rooms sometimes had stairs from 
the street ; see note on 1 13. § 7 aditus (p. 111) and D. xliii. 17. 1 3. § 7. The 
insulae appear not to have had more than four stories. The porters were 
insularii (D. i. 15. 1 4; vii. 8. 1 16. § 1). The lodgers were inquilini, The 
legal relation between owner and lodger was usually that of letting and 
hiring (D. xix. 2. 1 19. § 4— § 6; 1 25. § 2; 1 27; 1 30. pr., &c.; xm. 7. 1 11. 
§ 5), but a man may own part of a house or have it on long lease, and 
then both the object of the right and the right itself was called superflcies, 
and the holder was entitled to an interdict (D. xliii. 18). On this right 
see Schmid, Hdbuch, § 25 sqq. ; on the imidae, Becker's OaUus ed. G511, n. 
p. 219sqq. 

JTiCTlam po88e ita legari] The Greeks, as Mommsen notes, appear to 
have read instdae usumfructum, At any rate they so understood the passage. 
Steph. has oikov Bwaa-Bai ovaovtfipovKTOv ovra Xrfyarfveo-daif iva dovXcia rcr 
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oi<nr€p ayp^ imriBji. So also Bas. and the commentator Cyrillus. The 
passage has difficulties (see Hasse, Rh, Mub, i. p. 87 ; Elvers, SenntiUen, 
p. 704). (1) How can a seruiius be said to be imposed when it is created 
only for the dm^tion of a usufruct, and on property which belongs to the 
owner of the dominant tenement also, for mdli res sua seruit (D. viiL 2. 
1 26)? (2) The second mode given by Pomponius does not constitute an 
urban servitude at all, but merely establishes a usufruct to last so long as 
the house is not built higher. (3) What is the good of such a servitude, 
when the fructuary even without it cannot build higher without the con- 
sent of the owner : above, 1 13. § 7? Hasse takes usumfructum as meaning 
ownership, which is quite impossible. Elvers takes imponere semitutem as 
not used in the strict sense, but only as practical arrangements for such a 
purpose, and suggests that such a stipulation wotdd have given. the heir 
a ready means by a penal clause of enforcing the servitude in favour of his 
own house, and one which would apply even if he sold the reversion of the 
servient house. It seems to me that we shall best understand Pomponius' 
point of view by taking this passage in connexion with the extract (from 
the 8th book of the same work of Pomponius) which is D. vm. 4. 1 8. Si 
cum dvxzs haherem insulcts, duobtcs eodem mmfiento traditis, uidendum est 
an seruitics alterutris imposita ualeat, quia alienis quidem aedibus nec 
imponi neo adquiri seruitus potest, Sed ante traditionem peractam suis 
mxLgis adqtiirit uel imponit is qui tradit, ideoque icalebit seruitus. lu both 
passages the question is how to establish a servitude on one lodging-house 
in favour of another : and the answer in the passage just quoted is that 
you must not deliver them at the same time, but on the delivery of the 
first must reserve a servitude for the one still retained, or impose it on 
that in favour of the one delivered. So only can you avoid the double 
difficulty of a servitude being imposed on one of your own houses in 
favour of another of your own houses; and of your having no right of 
imposing a servitude on what has actually become another^s house (D. 
vin. 4. 1 3 ; 16. pr.). The question occurs, how does this stand as regards 
legacies by vindication whereby the legatees are at once owners of the 
estates directly the inheritance is entered on (Gai. ii. 195)? The answer 
to this would I suppose be that the legacies must be taken as the testator 
directed, and the one legatee takes therefore his estate together with a 
right of road, &c., over the other, and the other legatee takes his estate 
subject to allowing such right of road in favom: of the first-named. Then 
comes the case of our text : how if one estate be left to the heir, and the 
other be granted in usufruct to the legatee ? Can a servitude be imposed 
on this latter estate, the propriety of which remains to the heir, in favour of 
an estate also left to the heir ? And the answer is (so far I agree with 
Elvers in reference to the two difficulties first named) : strictly speaking 
it cannot, but the testator ihay practically accomplish it by making a contract 
to allow the usufruct a condition precedent to the usufruct, or the disallow- 
ance of it a condition revoking the usufruct. When the usufruct is over, the 
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heir can arrange for himself. For the third difficulty Elvers partly supplies 
a solution. So long as the obligation not to build rests merely on the 
general law of usufruct, it is not a servitude in fBivour of a particular house. 
But if it rest on a stipulation with, as is usual, a penal clause (see note on 
1 3. pr. poustimiihuB^ p. 38), it is available for the heir after selling the rever- 
sion of the servient house and for a purchaser or other successor of the 
dominant house (D. ym. 3. 1 36). Moreover ne aedifida toUaTUur is here only 
an instance of servitudes in general : and the third difficulty would not apply 
to some other servitudes. There is nothing to prevent a fiructuary allowing 
precario the occupant of a neighbouring estate to walk or drive across the 
estate in usufiruct, or to allow a neighbour to project a balcony over the house 
or area in usufruct. But if the testator desire to impose such servitudes on 
the fructuarj^s estate or house in favour of another house belonging to 
him, our passage is applicable. 

The Qreeks (Stephanus and Cyrillus) imdei*stood the engagement in the 
firstform {per se nonfore, &c.) to be that the fructuary would not object 
to the heir building higher ; that however would require qtcominus instead of 
qrto, And it would require further alteration before we could understand the 
passage of the fructuary's house being imder a servitude to allow of the heir'» 
house being raised. Ba aedificia would then be different buildings from 
eorum aedificiorumj and the second form would relate to a different servitude 
to what the first did. 

flle] This pronoun is frequently used, es{)ecially in the lawyers, for a 
hypothetical person, where we should say *so and so', or *one', e.g. 
D. X. 4. 1 19 Nam Ula ratione etiam studiosum aliomus doctrinae posse 
dicerey sua inieresse illos aut illos libros sibi exhiberi ; xxxix. 5. 1 32 Z. 
Titius epistidam talem misit: Ille Hli salutem, Hospitio iUo^ quamdiu 
uolueris, utaris ; XLVin. 2. 1 3. pr., where the form of notice of accusation 
of adultery is given as follows : ConsvZ et dies, Apud iUum praetorem ueL 
proconsidem L, Titius professtts est se Maeuiam lege Ivlia de odvlteTiis ream 
deferrcj quoddicat eam cum C. Seio in ciuitate illaf domo illiitSy mense illo, 
consulibus illis advlterivm .commisisse; Gai. iv. 46. So Hygin. de condit, 
agror. (p. 114. ed. Lachm.) ex coUicvlo qui appeUatur Ulej adflumen iUvdj 
et superflumen iUud ad riuum Ulum, aut uiam Hlam, et per uiam iUam 
ad infima montis iUius, &c. ; Cic. Rosc, Am, 21. § 59 Credo cum uidissetf 
quihomines in hisce subseiUiis sedererUy quaesisse num Ule aut iUe defensurus 
esset, 

per 86 non fore qaO) &c.] * that it shall not be his fault, if the buildings 
are carried up higher '. Such phrases are very common with quo minv^^ 
especially in stipulations of this kind, e. g. Per te nonfieri neque per heredem 
tuum, qw> minus mihi ire agere licecU, D. XLV. 1. 1 2. § 5 ; 1 38. pr., &c. So 
lex lul. Municip, 15 (Bruns, p. 98. ed. 4) Quo minus earum rerum causa 
eisque diehv^s plostra interdiu in urbe ducan^tur aqanturj evus hac lege 
nihU rogatur / ib. § 7 ; § 12 ; § 18, &c. So quo mxigis D. xxxiv. 4. 1 14. pr., 
Qai. n. 235 ; and after nihU prohibet, &c. in the same sense as quo minus, 

B. 10 



14C Do lego, 1 19. pr. 

Cod. III. 1. 1 3 ; V. 34. 1 1. See note on 1 36. § 2 per heredem staret quo 
mintbSj and for classical usage, see Lat. Qr. § 1644. 

Such a promise imporbed not merely that the promiser would re&ain from 
contrary action, but that he would take <pare that the thing is (or is not) 
done (D. xlv. 1. 1 50; 1 83 pr.). 

do lego] (a) ' give and bequeath ', i. e. give and declare (' bequeath ' 
being &om the same Anglo-Saxon word as ^quoth'). Lego is from le.v, 
* the declaration ' of the object and purpose of the transfer (dare)» The 
word is as old as the XII Tables at least {lUi legassii suae rei ita itis esto 
Gai. n. 224 ; see above, p. 49). On lex in this sense, see note above, p. 37. 
In the usualform of will {peraeset libram Gai. ii. 103) the whole property 
of the testator was oonveyed by mancipation with a declaration, originally 
mode orally (cf. XII Tables ap-Fest. p. 173 Cum neantmfaciet mancipiumr 
que, uti lingua nuncupassU, ita ius esto), at a later period entered in tablets, 
and confirmed, as so written, by an oral declaration. This declaration made 
to the witnesses (hence testari, testatorjtestamentum) was in fact the will of the 
testator as to the disposition of his property. The formal words called nuncu- 
patio as given by Gaius (ib. 104) were Haec ita ut in his tabulis cerisque seripta 
sant, ita do ita lego ita testor itaque uos, Quirites, testimonium mihi perhibetote» 
The do lego wottld originally have reference to the heir who was the person 
to whom the oonveyauce and declaration was made. At a later period when 
(probably on account of the difficulty in securing the presence of the heir, e.g. 
si testator svbita morte urguebatur, ib. 102), the mancipation was made to 
some one else, the do lego would be more general in its application, and 
would apply both to the heir and to any one who as legatee was to have 
«he ownership directly conveyed to him by the will itself, and not by the 
agency of the heir in conformity to the will. (See note on 1 3 pr. et sine 
testamento, p. 35.) 

(6) The other principal use of Ugare is in commissions to ambassadors 
and lieutenant-govemors, as seen especially in the substantive legaJtus^ 
*Appoint' in English applies in the same way to persons as well as to 
specific disposals of property, and would fairly correspond to legare. 

(c) By the lawyers * do lego ' was sometimes used without any syn- 
tactical construction as a kind of adverbial or adjectival phrase to denote a 
legacy per uindicationem, of which Gaius says Per uindicationem hoc modo 
legamus * Titio * uerhi gratia * hominem Stichum do lego ' adding that do by 
itself, or lego, oreven according to the better opinion sumito, or sibi habeto, 
or capito would have the same effect. Ideo autem per uindicationem legatum 
appeUatwr quia post aditam hereditatem statim ex iure Quiritium res le- 
gatarifit (ii. 193, 194). Hence in the Vat. Fr. we have joer do lego legatum 
et per in iure cessumem et deduci et dari {yjsmfructus) potest (§47 Paul.) ; 
ususfructus do lego seruo legatus.{\ 57 PauL) ; in do lego legato (§ 75. 1 Ulp.) ; 
si duobus do lego ususfructus legetwr (§ 83 Ulp.) ; in do lego legato non esse 
ius adcrescendi (§ 87 Ulp.) : and Paul. Sent. iii. 6. § 26 Coniunctim duobus 
^Lsmfructus do lego legcUus, altero mortm, ad alterum in solidum pertinMt. 
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Qnoad] ' 80 long as '. Of. ii. 14. 1 52. § 3 De inofficioso patris testamento 
acturis, ut eis certa qttantitas, quoad uitieret heres, praestaretur, paetus est ; 
X. 2. 1 39. § 2 ; XLii. 4. 1 5. § 1 ; but its original meaning of ' iintil ' is in 
D. XXV. 4. 1 1. § 10 (several times) ; xlv. 1. 1 9 ; xlviil 5. 1 4 pr. Both 
meanings are found in classical Latin {Lat. Or. §§ 1667, 1669). The reverse 
change is found in quamdiu which originally meaning ^ as long as ' came to 
mean * until ' infr. 1 70. § 1. 

§ 1. arbores nento deiectas] Trees blown down by the wind belong 
to the proprietor, except that the fructuary is entitled to take them, so 
far as may be required for the repairs of the homestead (1 12 pr.). Conse- 
quently the fructuary is not bound to replace them (1 59 pr.). 

per anod] * by which fact ' = * so that thereby *. 

incommodior sit] The Flor. ms has i$ before sit ; but it appears to be 
onlj a copyisfs mistake. 

nel iter] Probably a road to which the estate, of which he was usu- 
fructuary, was entitled. Dominus naturally means the proprietor of the 
same estate, but it may include also the owner of the estate over which the 
right of road lay. 

snis actionibns] The plural does not imply that th^re was a number 
of different kinds of actions to which the usufructuary might resort, but 
that there might be severaJ occasions. The regular action for the fructuary 
was the uindicatio ususfructus (commonly called the confessoria D. viii. 5. 
12. § 1), and this he could use against the proprietor of the estate in 
usufruct or against any possessor whatever who disturbed him in his 
usufruct, e.g. against the possessor of a neighbouring estate who disturbed 
his road, Si fwndo frv/ctuario seruittts debeatur, fructuarius non seruitutem 
(sc. itineris)y sed usvmfructum uindicare debet adttersus uicini fundi domi- 
num (D. VII. 6. 1 5. § 1 ; cl vin. 5. 1 4. § 5). Hindrance to his road was to 
be treated in the case of a fructuary as hindrance to his usufruct. So most 
lawyers (ib. 1 1 pr. ; viii. 5. 1 2. § 2) : Julian had allowed him to claim the 
right of road itself (D. xliii. 25. 1 1. § 4). If the non-removal of the trees 
amounted to a prohibition of the road, the fructuary could proceect by the 
interdictum de itin^ere actuque priuato (D. xliii. 19. 1 5). If the road so 
obstructed was a public highway, he had the interdict ne quid in loco publico 
ud Uinereflat (ib. 8. 1 2. esp. § 12 ; § 40). But this last would not come 
under the term suis actionibus, 

nsnf^. cnm eo experinndnm] Hhe usufructuary must try the matter 
with him (i.e. sue him), by his proper actions*. The use of cum is notice- 
able in such matters. The idea seems to be that a conflict is a co-operation 
of two hostile parties to obtain a decision. Similarly bellum gerere cum 
aliquo, fidem cum hoste seruare, pacem cum Bomanis facere, So the con- 
suls and higher magistrates when proposing a law to the people were said 
cum populo agere (Cic. Lad, 25) ; cf. GelL xiil 16. § 2 ; § 3 Aliud est cum 
popido agere, aliud contionem habere» Nam ^cum populo agere' est rogare 
quid populum, quod vuffragiis sms a%U ivbeat aut udit, ^contionem* autem 
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*kabere* ett uerba facere ad popvlum nne vUa rogatione (cf. Mommsen, 
Staattrecht i\ p. 187). In private life qtuxi tecum egi (Ter. Haut. 595) 
*what I discuased with you', or ^proposed to you'; tecum oraui *Bpoke 
with you' i.e. asked you; quod agae mecum ex iure ciuili ac praetory) 
non habes (Cic. Caecin. 12. § 34); 'jou have notHing to do with me (i.e. 
*no ground for an action') either from the civil or praetorian law'. So 
frequently cum quo agitur for the 'defendant', opposed to qui agit for 
the ^plaintiff '. Our present phrase is found in Qai. rv. 163 ; D. UL 5. 1 32 
(33), &c.; aduersue aliquem esp. D. ii. 4. 1 10. § 4. Experiri in this sense 
of *sue' is convertible with a{fere, 

1 20. fknctns aimiios] The same decision, referred back to Labeo, is 
given by Javolenus D. xxxiii. 2. 1 41. The ' annual ' produce is taken to 
be equivalent to leaving a person the fructtbSy and the fructus was held to 
be equivalent to the ueusfructue (D. viL 8. 1 14. § 1 ; Paul. SerU, in. 6. 1 24 
Fructu legato si usus non adscribcUuTy magis placuit ueumjructum uideri 
adscriptum : fructus enim eine usu esee non possunt), Henoe the l^atee 
would have the use of the estate as well, and would have the actio con/es- 
soria and interdicts to protect him. On the other hand he would be 
entitled to the frmts only on gathering them, and the right would cease on 
his suffering capitis deminutio and on his death. A similar but somewhat 
more beneficial legacy was a grant of the produce year by year (in singulos 
annos 1 25. § 2). Such a legacy, whether of the produce of a particular 
estate or pf a sum of money (an annuity), or anything else, in singulos 
annosy ^for each year', was regarded as a series of legacies, each of which 
became diie at the commencement of the year, the first vesting like any 
other legacy on the death of the testator and not being deferred till the 
heir's entry on the inheritance (D. xxxvi. 2. 1 12. § 3; cf. vil 3). In case 
of death of the legatee, this legacy, like that of a usufruct, came to an end, 
but the legatee's heir was entitled to the payment of the annuity for that 
year, if it had not been already received by the legatee (D. xxxiii. 1.14; 
1 8 ; XXXVI. 2. 112). A usufruct in singvlos anru>s was destroyed also by 
capitis deminutioy but only so far as that single year was concemed : with 
the next year commenced a new legacy unaffected by the capitis deminutio 
(D. VII. 4. 1 1 ; 1 2. § 1 ; 1 3. pr.; iv. 5. 1 10). Of course if the capitis demi- 
nutio was mcLvima, i. e. involved the loss of freedom, the l^tee would, 
unless restored to his former position, be incapable of holding it again; if 
meduiy i.e. involved the loss not of freedom but of citizenship, the answer 
would be the same : for the usufruct would be regarded as a newly coming 
legacy and a non-citizen was incapable of taking such (GaL L 24, 25 ; 
Paul. Sent. hl 4 a § 9; XLvm. 13.1 3; 22. 1 15; 1 6). How the matter 
would stand, if the testament were made by a provincial in £a.vour of pro- 
vincials, is another question. 

Stephanus assumes that a resemblance only is here spoken of His 
words are ^Xcn-c ircis txti ro pijrov' ofioiov tivai doKtl £<nr«p &v ei o ou<rov- 
(ftpovKros cXi/yarcv^. ovk ^lntv ori ov<rov<l>povKT69 cWiv o Xi/yorev^iV, dX\* 
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(oiK€v ov(rov<f>povKTijf. Aiicl he finds the point of resemblanoe in the limita- 
tion of this legacy to the life of the legatee. The text of Bas. identifies 
the legacy with that of a nsufruct {xpfja-t» napw&v fioKi» Xi/yorrvciv), and 
that appears to me to be right. 

perinde...ac si] Hhis language should be interpreted just as if'. 

Pmnde...ac si is common in the Digest^ e.g. iii. 5. 1 34 (35) pr.; vin. 4. 

1 8 bis; XXXIV. 8. 1 2; xxxviii. 4. 1 1 pr. &c., Ulp. I. 12; Lejf Malac. 55. 

Proinde ac or a^ d \a also commonly so used by the lay writers (who 

however also use /jeriTic^), and by Qaius, e.g. l. 128; 134; 137; 148; 165, 

&c.; Ulp. XIX. 14. It is also (as Voigt lus Nat. ii. p. 729 shows) in 

grants to veterans Corp. I. L, iii. p. 853 (a.d. 76) ; 891 (A.D. 216) ; 895 (a.d. 

243); but seems to be rarely found in this sense in the Digest. It is so 

however D. XLViii. 10. 1 29; L. 17. 1 205. Justinianhas altered proinde in 

Gai. L 128; 165; n. 87; 254 (Gneist^s text is not to be trusted) into 

perinde in the corresponding passages of his Institutes, but has left proinde 

in those corresponding to Gai. iii. 91 ; 176. In one place only of Gaius 

(in. 42) is perinde written iu the mb in fiill. In three others the oontraction 

for per is found — possibly by mistake. See Studemund's Index Notamm 

appended to his Apographum p. 286. Huschke notes (Praef. ad Justin. 

Ifut. p. IX.) that in the first two books of the Institutes (which books he con- 

jectures to have been drafted by Dorotheus) perinde ac si is several times put 

wrongly where perinde ac should be. It is noticeable that the alterations of 

proinde to perinde are only in the first two books. 

Proinde in the Digest generally means 'accordingly', *wherefore'. See 
note above on 1 13. § 5 (p. 108). 

1 21. (iuidquid is, &c.] See note on 1 12. § 3 stipuLatus (p. 86), and the 
passage of Gaius there quoted. The expression in oiur passage is more 
exact; ex opera sua adquirit vsl ex re fructu^arii siue stipvletur siue ei 
possessio fuerit tradita. Two bases of acquisition are named, viz. the 
slave^s own services and the fructuary's goods : and two modes in which 
by the use of these an acquisition may be made, viz. stipulation by which 
an obligation would be acquired, and delivery by which property is con- 
veyed, and a real action acquired. Stipulation covers the cases of contracts, 
whether the contract was for the sale or letting or pledging of the slave's 
services or of the fructuary's goods : it was usually secured by a stipula- 
tion ; and delivery covers the acquisition of the propeii;y in the price paid 
for such sale or hire, or in the money taken up by the slave on mortgage, 
or in the articles sold or lent. Slaves were so frequently used for the 
management of business of various kinds, that the fructuary would lose 
the chief benefit of the usufruct of a slave, if he could not have used him 
as his own voice and haiids with the full recognition by the law of the 
validity of the acts as those of the fructuary. But this is strictly limited 
in the case of the fructuary to acquisition on the two bases named, the 
slave^s services or the fructuary's goods, and even with these the acquisition 
is divested in favour of the proprietor, if the slave expressly state in the 
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transaction that it is on behalf of the proprietor, or if he be acting by the 
order of the proprietor (1 25. § 3). The modes of acquisition named in 
the last part of the present law and in the next are all referable to the 
head of ^ex re fructuarii\ See the notes. 

ex opera] See note on 1 12. § 3, cuius operae (p. 88). The plural is more 
common in this matter. But cf. Gai. ili. 149 (speaking of partnership) 
saepe opera alicuim pro pecunia ualet; xli. 2. 1 1. § 20; xliv. 7. 1 5. § 6 Si 
nhodo ipsivA (exercitoris) nvllum est maleficium, sed alicuius eoru/m^ guorum 
opera nauem aut cauponam aut stahvlam, exerceret In one point of view 
the opera or operae of a slave are themselves part of the property of the 
person entitled, whether owner or fructuary : Nam et operae quodammodo 
ex re eius cui seruit habentur, quia iv/re operas ei exhibere debet (D. XLi. 1. 
1 23 pr.). 

ad euin pertinet] *belongs to him', i.e. the fructuary. So also in 
1 7 pr. ; 1 27 pr., &c., and cf. 1 27. § 3 haec onera ad fructtuzrium pertinenX, 

siue stipuletur] The Vatican Fragments § 71 b, though the ms is 
much mutilated, seem to show that originally ^sius mancipio acdpiai^ 
preceded ^due stipuletur\ Cf. Gai. ii. 87; Ulp. xix. 18; and note on 
1 12. § 3 joer trad, acdpiat (p. 87). 

siue ei possessio faerlt tradita] Delivery of a thing, the pro- 
perty of which is to be transferred, is putting a person into exclusive 
possession of it ; and hence delivery of the thing is the same as delivery of 
possession of the thing. Hence tradere possessionem is ofteu iLsed in the 
same meaning as tradere rem, but especially where there is some collateral 
distiuction, e.g. between the delivery of the mere possession and the 
transfer of the ownership by the delivery, e. g. D. xli. 2. 1 38. § 1 Existir 
mxindum est possessiones sub condvcione tradi posse, sicut res sub condvcume 
traduntur (cf. Savigny, Besitz. § 19. p. 245. ed. 7) ; or where the person actu- 
ally delivering is merely in possession and not the owner (D. ii. 14. 1 36). It 
is even used of a transfer of the legal, but not the actual, possession 
(D. VL 1. 1 77). For instances in general, see D. xviii. 1. 1 74 Clauibus 
traditis ita mercium in horreis conditarum possessio tradita uidetur, si 
claues apud horrea traditae sunt: qtu> facto confestim emptor dominium 
et possessionem adipiscitur, etsi non aperuerit horrea ; ib. 1 78. § 1 ; xix. 1. 
1 3 pr. &c. ; xli. 2. 1 21 ; 1 33 ; 1 48. So frequently with uacua (to secure 
exclusive possession) ; xix. 1.12. §1; 13. §1 sqq. 

That (legal) possession could be acquired through a slave by the slave's 
owner was beyond doubt (Gai. ii. 89 ; D. xli. 2. 11. § 5). Possession 
could also be acquired by the apparent owner of a slave, though the slave 
was really some one's else, or even not. a slave, but a freeman, providcd 
only the apparent owner was acting bona fide, And possession so ac- 
quired in due time ripened into ownership (Gai. IL 94 ; D. ib. § 6). But 
whether in the same way possession could be acquired by a fructuary 
through a slave, of which he had the usufruct, was in Gaius' time 
doubtful. De illo qua^itur, an per eum seruum in quo usumfructum 
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habemuSy poaddere aZiqiiam rem et tisucapere possimtbSy quia ipmm non 
possidemus (Gai. ib. 94). Ulpian however had no doubt : Per eum in quo 
usumjructum habemus possidere possumus, sicut ex operis suis adquvrere 
nobis solet ; nec ad rem pertinet, quod ipsum non possidemus : nam nec 
filium (D. ib. § 8). The doubt expresse^ by Qaius was omitted by 
Justinian when transfemng this part of Gaius to his Digest (xli. 1. 
1 IQ). But this doubt was not solitary. That a man could acquire pos- 
session through a child in potestate was clear : but the family inchided 
also persons in manu (a wife) and in mandpio. In Gaius' time there was 
a doubt about these (Gai. ii. 90). The relations having become obsolete, 
Justinian had no need to solve this question. 

The question was specially important before Justinian, because legal 
possession was the condition of usucapion ; and usucapion was much 
relied on to heal defects in conveyance, such as transfer by mere 
delivery of what ought to be transferred by mancipation. On manci- 
pation being abolished the defect of title in the transferor was the chief 
thing which might interfere with an ordinary transfer of property. But 
the full length of possession required for the interdicts contributed to the 
importance of the question of possession. 

si uero heres institutus sit uel legatum acceperit] A slave 
could acquire nothing as his own in the eye of the law. He could npt 
hold as owner. If a slave was made heir by his owner's will, the institu- 
tion was null, unless he was made £ree also. Otherwise both slave and 
inheritance would be without an owner. If another person's slave was 
made heir, the master could direct him to enter, and on the slave's entering 
became himself at once heir through the instrumentality of the slave 
(D. XXIX. 2. 1 79). Similarly a legacy to another man^s slave was in effect 
a legacy to the slave's master. But if the slave was in usufruct, is the 
usufructuary or the bare owner to beneifit? Most lawyers answered 
broadly, that entrance on an inheritance or acceptance of a legacy was not 
within either of the categories which entitled the usufructuary to acquire 
through the slave, and that consequently the owner, not the fructuary, 
took the inheritance or legacy. So Gaius ii. 91 (=D. xli. 1. 1 10. § 3; 
Just. II. 9. § 4) ; Ulpian D. xxix. 2. 1 25 pr. ; cf. Reg, xix. 20 ; Julian 
(D. XXIX. 2. 1 45. § 3) and Paulus (D. xli. 1. 1 47). Both these last give the 
reason that aditio hereditaiis non est in opera seruili (D. xxix. 2. 1 45 pr.), 
A formal legal act of entry on an inheritance cannot be regarded as 
a slave's service. But Julian in the same passage (§ 4) throws out the sug- 
gestion that, if, as some asserted, and he admits to be possible, a honafide 
possessor of a freeman in the guise of a slave can direct him to enter on an 
iuheritance to which he has been instituted on the supposed master^s ac- 
count, the reason is that such an acquisition must be deemed to be ex re 
domini. How it can be so is not clear. It is not because the intention of 
the testator is conceived as already giving the master an equitable title : 
for that would imply an acquisition of what is already (equitably) my 
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own. I suppose Julian mcant that some expenditure on the part oi the 
master must be prestmied to have in some way been necessary for the entry 
of the slave on the inheritance* This is possibly the ground on which 
Labeo proceeded in our passage. But it is more likely that Labeo fol- 
lowed what was reasonable, without caring whether the act could be brought 
imder the old limitation ex operts suis ud ex re domini, Labeo's opinion 
was evidently adopted by Justinian (see 1 22). It is confirmed by Bas. 
But there oertainly is a contradiction in words between 1 21, 1 22 of our 
title and the passages of Julian (D. xxix. 1. c.) and Paulus (D. xli. L c). 
Schrader (ad Inst. ii. 9. § 4) reconciles them by regarding these last as the 
general rule and our passage as giving the exceptions. Pomponius (in 
D. XLI. 1. 1 19) in discussing acquisition through a freeman, ^i bona 
fide mihi seruit, says that he does not acquire an inheritance for me, but 
that if the intention of the testator is clear, the inheritance should be 
restored to me. See also note on 1 25. § 3 ipsi adquirere (p. 169) for a lik& 
view taken by Pomponius in a case of stipulation. Such a solution, viz. 
acquisition by the owner with an obligation to restore to the finictuary 
would meet the difficulty in our passage, were it not for the positive words 
of 1 22, ipsi adquiret, 

cniiis gratia] 'forwhose sake'. Unlessthe slave wereintended also 
to benefit in some way by the inheritance or legacy, one does not see 
why the inheritance should not have been directly given to the fructuary 
or bare proprietor. Pemice {Laheo i. p. 140) suggests that it may have 
been done to institute another^s posthmnous child as heir; cf D. xxviii. 5. 
1 65 (64). Possibly the convenience of a nuister (or finictuary) absent in 
the provinces may have been consulted by appointing a slave who was 
actually present, or could without difficulty be sent there, to enter on the 
inheritance. This however would not apply to the case of legacies. 

I 22. in onmibus istis] ^ in all these cases of acquisition', e. g. in- 
heritance, legacy, gift. 

qnid fieri oporteat] 'what should be done', i.e. who is to be held 
entitled. 

ipsi adciuiret] i.e. fructuario. So also below dicendum est ipsi ad- 
quiri, It is best translated by an emphatic 'for him\ i.e. the man 
just named. So in 1 25. § 3 Scribit eum qui ex re frv/ctuarii, stipuletwr 
nominatim proprietario ttel iussu eius, ipsi adquirere, ipsi is the proprie- 
tary and relates to eius; ib. § 4 ; xxiii. 3. 1 10. § 6 ; xxiv. 3. I 64. § 4. 

unde cognitnm, &c.] * how', or Hhrough whose merit, the donor or tes- 
tator (has known, i.e.) came to know the slave'. 

adqniretnr domino] The dominus is the same as the proprietariusy 
but the term domintis is used because the general rule, that a slave's 
gains are the gains of his master, is now applicable without quali- 
fication. 

condicionis implendae cansa] e.g. if some one received a benefit 
uuder a will on condition, that he gave £100 to a slave whose services 
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I have as usufructuary. If it be shewn that I was intended to be 
benefited, the £100 when paid to the slave would come to me, not to the 
slave's owner. 

A gift of some kind as a condition of benefit under a will is often 
mentioned, as imposed upon the heir, or a legatee, or a slave to whom 
liberty was granted (e.g. D. xxxv. 1. 1 44 ; 2. 1 76 pr. ; xxxix. 6. 1 36 ; 
1 38). Such a gift received cauie under the category of mortis causa 
eapio, which was not identical with, but inclusive of, mortis cattm donoHo 
(D. XXXIX. 6. 1 31). 

iLam et in m. c. donat.] The Une of argument implied in nam is 
something of this kind. ' This is true of a thing given inter uiuos, and 
it is true also of a gift in view of death (clonatio mortis causa) ; th6re- 
fore we may infer it to be true also of those cases of gift which have 
analogies to both'. See also preceding note. 

A mortls causa donatio was a gift made usually, but not neces^ 
sarily, in apprehension of some impending danger to life, e.g. by a man 
dangerously ill, or about to take a dangerous joumey. The essential 
characteristic was that it should take efifect only on the giver^s death, and, 
if the person to whom it was given died first, should be null. Marcian 
defines it epigrammatically : Mortis causa donatio est, cum quis {magis) 
habere se uult quam eum cui donat, mxigisque eum cui donat quam heredem 
suum (D. XXXIX. 6. 1 1). The gift could be made in any suitable form (man- 
cipation, tradition, &c.) and the thing given might either remain with 
the donor, or be handed over to the donee, subjeot to be reclaimed by the 
donor, either if the donee died first, or (provided such was the under- 
standing), if the donor changed his mind (ib. 1 13 ; 1 29, &c.). In some 
respects a m, c. donatio resembled a legacy, and hence restrictions imposed 
on the power of giving and receiving legacies were extended to gifts in 
view of death (cf. Gai. ii. 225, 226 ; D. xxxix. 6. 1 42. § 1). In case of the 
donor^s insolvency, or of a will being set aside in favour of parents or 
children, such gifts were invalidated (D. ib. 1 17 ; xxxvii. 5. 1 3 pr.). 
Ulpian^s broad statement in D. xxxix. 6. 1 37 probably related only to 
the application of the lex Papia Fopjxiea, and was made general by 
Justinian (Inst. ii. 7. § 1). 

1 23. stipulando] After treating of the acquisition of things through 
a slave, Ulpian proceeds to the acquisition of obligations and the like. By 
a stipulation a slave aoquires for a fructuary a valid obligation upon which 
he can sue ; by a bargain or informal agreement he acquires, not a right 
to sue, but a plea capable of defeating another^s suit ; by obtaining a formal 
release (acceptum rogando), he acquires for a fructuary the extinction of a 
subsisting obligation. 

paciscendo] ^by making a bargain'. A pactum was a verbal agree- 
ment not made in solemn form (stipvZatio). If it was made in immediate 
connexion with a definite legal contract, e.g. a loan, deposit, pledge, sale, 
hiring, partnership, commission or the like, it was regarded as defining the 
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precise terms of the business (see note on 1 3. pr. p. 37), and thus became 
a valid ground of the obligation. Solemus dicere pacta covmenta inesse 
honaefidei iudiciis: ea pacta inaunt quae legem contractui dant (D. n. 14. 1 7. 
§ 5). But if it was subsequent at some interval or stood by itself, in- 
dependent of anj other transaction, it was held not to create an obligation 
and consequently gave no right to sue on it ; but, as an agreement made in 
good faith, the Praetor protected it, and so far enforced it as to allow it to 
be a valid plea {exceptio) against anj one suing in spite of it (D. ii. 14. 1 7. 
§ 7 sqq). The title de pactis in the Digest is placed in the part relating to 
procedure and hence is mainly occupied with agreements not to sue, and 
some introductory matter of a more general kind. Hence the doctrine is 
appropnate : ntuia pactio ohligationem non parit, sed parit ea^ceptionem 
(ib.). Some pacts, however, especiallj con^titutum debUi (D. xnL 5 ; Cod. iv. 
18) i.e. an arrangement for the payment by the debtor or other of an 
existing debt, were allowed to give a right of suing. 

idemque] ^and Julian also writes'. 

acceptum rogauerit] Corresponding to the stipvlatioj i. e. the solemn 
verbal contract made by question and answer which created an obligation, 
was a solemn verbal form of release from the same, made also by question 
and answer, here as in other cases the question being put by the party to 
be benefited, the answer by the party consenting to accept the burden or 
waive the benefit. The debtor seeking a release acceptum rogauit; the 
creditor granting a release acceptum fecii, The debtor said Qtiod ego tibi 
promisi haheme acceptumF The creditor answered Haheo (Gai. iii. 169) or 
the forms might be Accepta fads decem ? Fado (D. xlvi. 4. 1 7). This 
was called acceptilaiio, a term clearly borrowed from bookkeeping, and in 
this connexion we find acceptum {accepto) ferre used in D. XXL 2. 1 4. § 1; 
xxxii. 129. §2; 191. §3; and in metaphorical use *to credit with', in 
Val. Max. ii. 7. Ext. 2 ; viiL 2. § 3 ; Sen. Ep, 78. § 3. But acceptum 
{accepto) facere or /m, in the sense of putting an end to an obligation, is 
found in Cic. Verr, iii. 60. § 139 ; Plin. Ep. il 4 ; VL 34 ; and frequently 
in the law writers, e. g. Gai. iii. 215 ; and indiscriminately with accferre 
iu Dig. XLVi. 4. The use of accepto (predicative dative ?) is found only in 
the law writers. 

An acceptilatio was of itself a complete release and required no pay- 
ment or other satisfaction of the debt : Uelut soluisse uidetur is qui ctccepti- 
lcUione solutus est (D. ib. 1 16). Any obligation, whether due now or not 
till some future time, may be extinguished by this form, by first being 
brought into a stipulation (ib. 1 8. § 3 ; 1 12). At one time it was doubted 
whether part of an obligation could be thus released (Gai. iiL 172), but 
this doubt was removed afterwards. The obligation must however be of 
its own nature divisible : thus a release of part of a usufruct is vaUd in 
the sense that the usufruct of part of the estate is released, but a release of 
part of a right of road is not valid (D. ib. 1 13. § 1). The release itself 
must be present and absolute, not future nor conditional (1 4 ; 1 5). 
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With our present passage may be compared D. ib. 1 11. Species ad- 
quirendi est liherare dominum ohligatione: et ideo fructuarivs quoque seruus 
liberare, acceptum rogando, fructuarium potest^ quia ex re eius uidetur ei 
adquirere : sed et si mum tantum hahemtbSy idemfiet. 

liberationem] 'freedom from an obligation'. This is the regular use 
of the word in the Digest. So also liberare. Cf. D. L. 16. 1 47 Liberationis 
uerbum eandem uim kabet quam soltUionis ; iv. 2. 1 9. § 4 ; xlyi. 3 passim. 

ei parere] Hhat the slave obtains for the fructuary (ei) freedom from 
the obligation'. So parere actionem^ D. xx. 1. 1 17 ; obligationemy xlv. 1. 
1 108 ; ea^ceptionem, xliv. 2. 1 6 ; &c. 

cogendum] *that he may be compelled' =co^'jt>oMc. Very common. 
Both expressions occur in the same sense and application in D. xxxyl 1. 
1 17 (16) pr. For this use of the gerundive, see Lat, Or, § 1404 and Pref. 
p. Ixxvii. 

operari] *to work'. Plin. xi. 21 Qwihus est earum (*bees') adulescentia, 
ad opera exeunt, seniores intus operantwr ; D. xxviil 5. 1 35. § 3 ; xl. 7. 
1 3. § 8 Quod si prohibeatur operari, non fore liberum, quia operari domiTU) 
debet (*he owes his master work', and consequently cannot claim to be 
allowed to make wages by working for another) ; sane si testator uel ex 
operis ut det iussit, prohibitum operari ad libertatem peruenturum non 
dubito, The nature of the work demanded from a slave would of course 
depend on the qualifications and habits of the slave. See above 1 15. § 1. 

modicam castigationem] See above 1 15. § 3 ; 1 17. § 1. Cf. D. n. 1. 
1 12 Magistratibus municipalibtis supplicium a seruo sumere ivon licet, 
modica autem castigatio eis non est de^veganda, Castigare is a general 
word, cf. Cic. T, D, iii. 27. § 64 Pueros matres et magistri castigare etiam 
soleiU, nec usrbis solum, sed etiam rierberibus, si quid in domestico luctu hila- 
rius db iisfactum est aut dictum, plorare cogunt, But beating is the regular 
meaning, cf. D. xlvil 10. 1 15. § 30 ; &c. 

torqueat, &c.] Cf. Paul. Sent. iil 6. § 23 Seruos neque torquere neque 
flagellis caedere neque in eum casum facto suo perducere usmfructuarius 
potest, quo deteriores fiant. See 1 15. § 3 ; 1 17. § 1 ; 1 66. On putting 
slaves to torture in order to obtain evidence, see D. XLvni. 18 ; Paul. Sefnt, 
v. 14—16. 

1 24. In this and the beginning of the next law we have mention made 
of two modes by which a man can make a gift to another through the 
medium of a slave, of which the donee has the usufruct. In this law the 
slave stipulates, the donor promises ; in the next the donor stipulates for 
himself or for the slave. 

spoponderit] This was the technical word used by Romans in giving 
a solemn verbal promise. The stipulator said dari spondes ? {spondesne f) ; 
the promiser answered spondeo, But other words were used by Romans 
with the same import in dealings with either Romans or foreigners, e. g. 
promittis? Promitto* Faxiies? fado, &c. Cf. Gai. iii. 92, 93 Haec quidem 
uerborum obligatio ^dari spondes? spondeo^ prqpria ciuium Romanorum est; 
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cetera ttero iuris ge^vtium sunt ; Cic. Caecin. 3. § 7 ^S'* quis, quod spopondit, 
qua in re u^ho se obligauit uno, si id twn facit, maturo iudicio eine vUa 
religione iudicis condemnatur; Rosc, Am, 5. § 13 StipvlatvA es — vhi, quo 
die, quo tempore, qv>o praesente ? quis spopondisse me dicit ? 

in Quein usamfiructuiii habet] sc. ususfructuarius, Gaius has in quo 
usumfr, habemus, &c. So ii. 86 ; 91 ; 94 ; m. 166 ; Ulp. xix. 21. On the 
other hand Gaius has the accusative of the person over whom power is 
exerciseable, e. g. I. 55 Fere nvlli alii sunt homines, qui talem in JUios suos 
habent potestatem, qualem nos hahemus, Cf. D. i. 18. § 3. 

ei] ac, fructitario, 

talis] A slave of whom he has the usufruct. It must be shewn, that 
it was to benefit the usufructuary that the donor promised, See above, 
1 22 pr., and 1 25 pr. 

1 25 pr. si Q.uid stipuletur, &c.] ' moreover if he stipulate for any- 
thing for himself or for Stichus, a slave in usufruct, with the view of 
making a gift, wishing thereby payment to the fructuary, we must say 
that if the debt is paid to the slave, the fructuary acquires it'. 

The iuferior mss have si quis which is attractive. But there is no 
necessity for it. The subject of stipuletur may well be * quis ' of 1 24. 

fractnario] adjective with seruo, as in 1 22 seruus fructuarius conse- 
quatur, and elsewhere. 

dum uult] See Lat, Or, 1665. For uvU praestitum * wishes perform- 
ance made ', Lat, Gr, § 1400. 

praestitum] Praestare is 'to take upon oneself, *to be answerable 
for', *to furnish' or *supply', 'to warrant*. Its principal uses will be seen 
in the foUowing passages. Gai. rv. 131 Saepe ex una eademque obligatione 
aliquid iam praestari oportet, aliquid in fvtura praestati<me est, * some- 
thing has to be fumished at«once, something not till a future time'; 
see below, 1 50 usumfructum praestare; Gai. iii. 137 In his contractibtis 
(i. e. ea; consensu) alter alteri ohligatur de eo, quod alterum aUeri ex bono 
et aeqv^o praestare oportet, D. xxxvii. 9. 1 1. § 19 Curator constituendus est 
qui cibum, potum, uestitum, tectum mvlieri praestet ; xxx. 1 82. § 5 Necesse 
habet alteri actiones sttas, alteri litis aestimaiionem praestare, i. e. to allow 
one to sue in his name, and to furnish the other with a sum of money 
equivalent to that which would be recovered in the action ; xviii. 1. 1 66 pr. 
In u&ndendo fundo quaedam etiam si non dicarUur praestanda sutvt, ueluti 
nefundus emTWO^wr * warranted against eviction * (cf. Cic. Of. m. 13. § 55) ; 
XIII. 6. 1 5. § 2 /n contractibvs interdum dolum solum, interdum et culpam 
praestamus; §3/^1 commodato Q. Mudus existimat et cvlpam praestandam 
et diligerUiam, et siforte resaestimata data sit, omne periculum praestandum 
ab eo qui aestimationem se praestaturum recepit, where * to be answerable 
for' is a translation suiting both *fraud' and *fault' (which should be 
avoided) and dUigentiam (which should be shewn). In Gai. iv. 2 Cum 
intendimus dare, facere, praestare, oportere Savigny takes dare to relate to 
niaking over property or servitudes, facere to any other contractual per- 
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formance, praesta/re to duties resulting from torts {System v. p. 598 
sqq. ; OUigat. i. § 28, p. 300). Wachter, EroHer, ii. p. 69, and BScking, 
Pand, I. p. 289, refer praestare specially to obligations arising from consen- 
sual contracts. Dare and facere are regularly used in formulae: prae- 
starej as Savigny remarks, is not found in the intentio of an j of the formulae 
preserved to us. 

si ei soluatur, fructnario adauirl] It was an essential principle of a 
stipulation that it was valid only, if you stipulated for something to be done 
or given to yourself (D. l. 17. 1 73. § 4). The exceptions to this rule, more 
apparent than real, were these : 

1. Persons imder the same power could stipulate in favour of their 
master or of each other ; and the master could stipulate in favour of them. 
In all cases the benefit came directly to the master. D. xlv. 1. 1 38 AUeri 
stiptdari nemo potest praeterqtiam n seruits dominOf Jilius patri stipuletur: 
inuentae sunt enim huiusmodi ohligationes ad hocy ut unusquiaque sibi 
adquirat quod ma interest ; ceterum ut alii detur nihil interest mea ; 
ib. § 6 ; 1 39 ; 1 40 ; 1 45 pr. QvK)dcwnque stipukUwr is, qui in dUerius 
potestate est, pro eo hahetur ac si ipse esset stipvlatus ; 1 130. 

2. A person might stipulate for something in favour of another if it 
was for his own interest that that other should be so benefited, e. g. for 
payment to be made on his behalf to a creditor, or if a retiring guardian 
stipulates from his co-guardians for the proper administration of the ward's 
property ; or if one under an obligation stipulates with a third person to 
perform the covenants for him ; or if a man stipulates for the payment &c» 
to his own procurator (D. ib. 1 38. §§ 20—23). 

3. A man may stipulate in fsivour of himself and his heir, e. g. for a 
right of road. The heir can sue on ..the stipulation as well as himself. 
There is here a continuity of person. (D. ib. §§ 12 — 15 8u>ae personae 
adiwngere quis heredis personam potest.) 

4. A man may stipulate in favour of himself and an outsider. In this 
case all agreed that the outsider got nothing ; but there was, as Gaius tells 
us (n. 103), a doubt whether the stipulator could sue for the whole or only 
for a half. The latter opinion prevailed (Pompon. D. xlv. 1. 1 110 pr. 
Si mihi et Titio, in cuius potestate non sim^ stipuler decem, non tota decem 
sed sola quinque mihi debentur : pars enim aliena dedttcitur, ut quod ex- 
traneo inuiiliter stipulatus stm, non augeat meam partem), 

5. A man may stipulate in favour of himself, or an outsider ; The 
outsider acquired no rights, but payment to him was good payment and 
&eed the promiser. In fact it was taken that the outsider was put into 
the stipulation for the greater convenience of payment, the real interest 
being that of the stipulator, who however thus authorised the outsider to 
give a receipt (D. xlvi. 3. 1 10 Quod stipulattLS ita sum ^mihi aut Titio\ 
Titius nec petere nec nouare nec acceptum facere potest, tantumque ei solui 
potest; XLV. 1. 1 56. § 2 (Julian) Qui siM aut fUio suo dari stipulatWy mani- 
feste personam filii in hoc complectitur ut ei recte soluatur: neque interest 
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nbi atU ea^raneo cuilihet, an sibi aiU JUio mo quis stijmletur : quare uel 
manenti inpotestate ud emancipato JUio recte soluUv/r), See generally Gai. 
II. 103 ; D. XLV. 1. 1 141 ; Just. ni. 19. § 4. It was however possible to get 
over the rule by stipulating, not directly in favour of a third person, but for 
a penalty to be paid to yourself if the desired payment or performance in 
favour of the third person was not made (D. XLV. 1. 1 38. § 17). 

In the case mentioned in our passage the usual intention of stipulating 
for oneself or another is negatived by the words donandi catbsa. £ut the 
result is not altered. Whether the person eventually to be benefited by 
the matter stipulated for be the stipulator or the slave or the fructuary, 
the stipulator only can sue. Payment to either stipulator or slave is good; 
but payment to the fructuary is not good, cf. D. xlvl 3. 1 9 pr. Payment 
to the slave however is in efiect payment to the fructuary. 

§ 1. in pendenti est] See note on 1 12. § 5 (p. 96). The same case 
is put and eipression used in D. XLi. 1. 1 43. § 2 (see next note but one). 

fecit satis] See above on 1 12. § 5 satisfacto (p. 96). 

interim cnius sit] For the purpose of making a contract of purchase 
and sale, intention to transfer the property, and agreement on the thing 
and on the price, is sufficient. Each party has then a right of action on 
the purchase or sale (D. xviii. 1. 1 2. § 1 ; 1 9, &c.). £ut this agreement 
has no effect on the ownership of the thing. In order that the property 
may pass, delivery must be made on the one side either actually or con- 
structively (D. xll 1. 1 9. §§ 3 — 8; Cod. n. 3. 1 20), and on the other the 
price must be paid, or a pledge or security given, or credit allowed (D. 
xviii. 1. 1 19; 1 63). £ut to whom has the property passed in this case? 
The slave can acquire, either for the fructuary or for the bare owner. For 
the fructuary in the case put, only if the money comes from him : for the 
owner, both if the money come from him, and, though it come from the 
fructuary or elsewhere, if the slave expressly name the owner in making 
his bargain, or make the bargain by his bidding (below § 3 ; D. xlv. 3. 1 39). 
Meantime, till the money is paid, according to Julian the ownership of the 
thing delivered to the slave is in suspense ; and consequently no one could 
bring an action, if ijb were lost or stolen or damaged (cf. 1 12. § 5 ; D. xxi. 1. 
1 43. § 10). 

It is not necessary that the slave should have taken for the payment 
the owner^s or the fructuary's money in the non-legal sense of the term* 
The money may have come from the slave^s peculium, i. e. from what was 
practically recognised as the slave^s private property, procured probably by 
gradual savings. And a slave in usufruct might have two pectdia, one 
derived ultimately from the bare owner, the other from the fructuary, and 
respectively belonging to each. This is supposed in D. xli. 1. 1 43. § 2 
where Gaius after putting the case given in the text goes on, Bt cum ex pe- 
cuZio, quod ad Jructuarium pertinet, soluerit, intdtigitur fructuarii homo 
fuisse : cum uero ex eo peculio, quod proprietarium sequitur^ soluerit, pro* 
prietarii ex post fdcto fuisse uidetur, See also xv. 1. 1 19. 
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dominitun eias] Hhe ownership of it', i. e. the thing bought and delivered. 

retro frnctuarii foisse] If the payment came from the fructuary's 
goods, the thing (or the property in the thing) belonged to the fructuary 
from the first, i. e. from the time of the delivery. Eetro *dating backwards ' 
is often used of an extension into the past of that which is ascertained 
only at the present. Cf. D. viii. 4. 1 18 Cum postremus (last of several 
owners) cedcU {seruittUem), non retro adquiri seruitus uidetur, sed perinde 
fiabetur, atque si cum postremus cedat omnes cessissent ; ix. 2. 1 35 ; xxx. 
1 44 pr. ; § 1 ; &c. ; xxxrv. 5. 1 15 (16) Quaedam sunt, in quibus res dubia 
est, sed ex post facto retro ducitur et apparet quid actum est. 

idemque est si, &c.] 'and the same is the result, if ' &c. This case cf 
a loan of money, with a stipulation for repayment, is also put in D. xlv. 3. 
1 18 fin. For Idem est, &c., cf. D. xii. 1. 1 18. § 1 ; &c. 

ergo ostendimus, &c.] 'we have shewn then that the ownership is in 
suspense, till the price is coimted out: but what are we to say, if', &c. 
Ergo 08tendimu>s is merely to form a base for putting the difficulty arising 
from the loss df the usufruct. For ostendimtts cf. D. xxvn. 7. I 4 pr. 

si amisso usufr.] *if before the price be counted out, the usufruct be 
lost' e.g. by death or capitis deminutio. 

adhuc interesse unde, &c.] Hhat it stUl tums on the point whence 
came the price that was counted out '. For adhuc in this sense of continued 
affirmation, almost 'notwithstanding that', cf. Gai. ii. 84 Sed tamen si ex ea 
pecunia locupletior factus sit et adhucpetat; D. xxxvi. 4. 1 1 pr. ; xxxvii. 4. 
i 8. § 5. In Gai. iii. 85 ; 176 it denotes actual continuance of the state 
spokenof: in iii. 102; 152; 180 it introduces an additional case of inva- 
lidity, dissolution, &c. : all nearly allied uses. For interesse, cf. intererit 
cuiuspriores nummos solvM (in this section); D. xli. 2. 1 39 interesse puto, 
qua mente apud sequestrum deponitur res. 

humanior est] *is kinder', i.e. to the usufructuary, whose money has 
been spent. If the opinion of Marcellus had prevailed, still the fructuary 
would have had a claim {condictio indebiti) against the proprietor (D. xix. 
1. 1 24; cf. XLV. 3. 1 39; XV. 1. 1 19. § 2). But if the money had been 
taken, not from the finctuary^s own moneys, but, from that part of the 
slave's pecvlium which technically belonged to the fructuary, the thing 
purchased would be in the slave's pecuHum, and, I suppose, would in 
practice continue, notwithstanding the cessation of the usufruct, to be with 
the slave though merged with his other pecvlium, In that case the fruc- 
tuary ,would not in practice be entitled to recover. For humanior cf. D. 
xiiL 5. 1 24; xxviiL 5. 1 85 (84); xxxiv. 5. 1 10 (11) § 1 in ambiguis rebuA 
humaniorem sententiam sequi oportet. 

pro rata pretii soluti] 'according to the proportion in which each 
estate contributed to the price paid ', e.g. if 15,000 sesterces from the fruc- 
tuary and 5000 sesterces from the proprietary, the fructuary will be owner 
of three fourths of the thing acquired, the proprietary of the remaining 
fourth. Fro rata occurs in Liv. xlv. 40. § 5 ; the fuU phrase pro rata 
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parte in Cic. Tusc, D. I. 39. § 94 ; pro rata portume in Plin. ff, N. xi. § 40 ; 
D. XXXV. 2. 1 73. § 5 ; xxxvi. 1. 1 77 (75) pr. The inferior mbs add portione 
in oiu* passage. Pro rata is frequent in the Digest, e.g. xiv. 4. 1 5. § 19 ; 
XI. 7. 1 27 pr. (its synonym pro portione is in 1 22). Eatue in such ezpres- 
sions means *counted', *reckoned'; hence ratam rem hahere *to count' or 
*allow (— ratify) a matter'; irritum teetammtum 'a wiU not reckoned' or 
•allowed'. 

si forte siinTil soluerit ex re utr.] ^if he made a payment in full at 
the same time from the estate of each\i.e.pa7sadebtof 10,000 sesterces 
with 10,000 sesterces firom one and another 10,000 sesterces from the 
other. 

pretii nomine] i.e. 'professedly as the price of the thing', and conse- 
quently with the intention of making over to the seller the property in the 
coin, and acquiring the property in the thing. Cf. Gai. iii. 141. 

cui magis] 'for which rather than the other'. One would have expected 
utri,„adquirat. 

intererit cnins priores, &c.] ' it will tum on the point whose moneys 
he pays first', i.e. whether the coins which he actually uses in payment are 
the fructuary*s or the proprietary^s. The payment is accomplished as 
soon as ten thousand sesterces are paid : if the sesterces were the fruc- 
tuary's, the property in the thing wiU belong to him ; if the proprietary's, 
then to him. 

nindicabit] ^he will claim the coins as being still his property ; if how» 
ever they be confused with others, or spent, he will sue for the amount, not 
for the specific coins'. 

«ad condict. pertinent] Hhey are matter for a condiction' (not for a 
vindication). 

simul in saccnlo solnit] i.e. if he puts the 20,000 sesterces into a bag 
and hands over the bag as the price, it is impossible to say which are paid 
first. As more than the correct amount is thus paid, the slave cannot be 
therein acting as the agent of the proprietary or fructuary, and therefore 
can have no authority to convey the propertj in the moneys. Had more 
than the proper amoimt been paid by the owner of the moneys, he would 
have had a right tQ recover the excess. If the payment was in such a 
form that the excess did not admit of ascertainment and separation, the 
whole could be recovered, e.g. if a man in payment of a debt of £100 con- 
veyed an estate worth £200. But with money and other things which can 
be weighed and numbered, the excess can be fiEdrly ascertained and sep^rated 
(D. XII. 6. 1 26. §§ 4 — 6 ; L. 17. 1 84 Ctm amplius solutum est quam de- 
hehaty/r^ cuitbs pars non imtenitur quae repeti possity totum esse indebitum 
intellegiturf manente pristina obligatione). Jn saoculo dare is contrasted 
with numerare in D. xl. 7. 1 3. § 6. 

nihil fecit accipientis] 'he conveyed the property in nothing to the 
receiver'; i.e. the property in all the money in the bag, notwithstanding 
the delivery, still remained where it was before : nothing passed to the 
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receiver. The expression is common, e.g. Gai. ii. 81 Si quando vmdier 
mutuam pecuniam alicui sine tutoris auctoritate dederit, fcunt eam acci- 
pientis; D. xliv. 7. 1 1. § 2 ; &c. 

plus pretiam] 'more than the price'. This use of plus instead of 
plusquam is common with numerals {Lat, Gr. 1273), but not with words 
like pretium, So that it is better perhaps to take plu^a here as an ad- 
jective and translate the phrase *an excessive price'. For pluris pretii is 
occasionally found in this sense in classical writers, and in D. xil 6. 1 26 
we have maioris pretii rc« in § 4 corresponding to oUum plurispretii in § 5. 
Cf. Zat, Or. § 1187 and Pref. to Vol. n. p. lix. 

soluit sernus] The stress of the sentence is on seruus, See note above 
on simtd in aaccvlo, 

§ 2. si operas suas...locauerit] Cf. below 1 26. Papinian puts the 
same case in D. xlv. 3. 1 18. § 3. 

in annos singulos certum aliquid] 'a fixed yearly sum'. As in the 
case of sales so in that of letting, the contracts so called were not con- 
cluded unless the price or hire was definitely agreed. But was it required 
that the agreement should actually fix the price or hire at the time, or 
fix the person who should fix it 1 Labeo and Cassius held the former to be 
required : others thought the latter sufficient. Justinian eventually de- 
cided for the latter (altering Gaius in D. xix. 2. 1 25 pr. accordingly) pro- 
vided the person so agreed on did actuaUy fix the prioe or hire : if he did 
not the agreement was null (Gai. iii. 140—143 ; Just. m. 23. § 1 ; 24. § 1). 
With the language in the text compare Gai. iii. 142 Nisi m^rces certa statvta 
sit, non uidetur loccUio et conductio contrahi; D. xxiv. 1. 1 52 Locatio sine 
mercede certa contrahi non potest, Both speak of m^rces, and merces like 
pretium, as is generally held, must be in money. This is supposed to foUow 
from the following passages, D. xvi. 3. 1 1. § 9 ; xvn. 1. 1 1. § 4 ; xix. 5. 1 5. 
§ 2 ; Inst. III. 24. § 2 ; Theophil. Inst. iii. 24 pr. Koi a<nr€p €lpi]Kafi(v cVcI, 
Keprov {certum) kcu iv dpyvpla oc^eiXciy ^lvai t6 rifirjfia, ovto) Kai rb iiicB&fxa 
KcpTov Ka\ fv dpyvpit^ elvai del; ib. § 2. Ordinary language however ad- 
mitted certainly of the merces for a farm being in a quantity or proportion 
of the produce, e.g. Liv. xxvii. 3 Capuae Flaccus honis principum uen- 
dendis, agro qui puhlicatus erat locando {locauit avtem omnem fnmento) 
tempus terit ; Plin. ^, ix. 37 Medendi una ratio si {praedid) non nummo 
sed partibus locem, And this was evidently recognised by the lawyers also 
D. XIX. 2. 1 25. § 6 ; xlvil 2. 1 26. § 1 ; Cod. iv. 65. 1 8 Licet certis annuis 
quantitatibus fundum conduxeris, &c. \\2\ Si olei certa ponderatione fructus 
anni locasti, An arrangement for taking part of the rent in kind is men- 
tioned in D. xix. 2. 1 19. § 3. This exception from the general rule is 
generally admitted (see the discussion in Gluck xvii. p. 327 sqq.), but in 
truth it is only Theophilus who definitely lays down the rule. In the 
other passages it may fairly be held that the question of measurable pro- 
duce was not present to the writers. Compensation for the use of a thingj 
if agreed to be made in some other form than money or measurable produce 
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of the thing, was no doubt protected, not by the actio locati conductij but 
by an actio infactum or a condictio (D. xix. 4 ; 5). 

Certum aliquid is a wide expression. Cf. D. xn. 1. 1 6 (Paulus) Certun 
est cuiuB species uel quantitas guae in obligatione ttersatur aut nomine suo 
aut ea demonstratione, quae nominis uice fungitur, qualis quantaque sit os- 
tenditur. The leof Silia which introduced an improved procedure (am- 
dictio) for recovering certam pecuniam waa followed by the lea Calpumia 
which authorised the same procedure for omnem certam rem (Gai. iv. 19) : 
and Gaius in D. XLV. 1. 1 74 gives a wide definition : JStipulationum quae- 
dam certae suntf quaedam incertae. Certum est qfiod ex ipsa pronuntiatione 
apparet, quid quale quantumqw sit, ut ecce aurei decem^fundus Tuscvlarm, 
hxymo Stichus, tritici Africi optimi modii centum, uini Campam optimi 
amphorae centum. Cf. ib. 1 75. 

In our text both general probabilities and the use of locauerit make it 
reasonable to suppose that the hire was in money. But the certainty is 
the important point, where the right to receive it shifts, and there is no 
privity between the parties successively entitled. 

eonim aimoram stipiilatio] A short expression for Hhe right to sue 
for the hire of those years'. The stipulation is treated as if divisible 
into a stipulation for each year, just as a legacy m singulos annos 
was regarded as a series of legacies, and a usufruct tn sing. annos as 
a series of usufructs (D. xlv. 1. 1 54 ; xxxin. 1. 1 11 ; viL 4. 1 2. § 1). 

(inibus us. tr. mansit] 'for which the usufruct lasted'. The ablative 
is used in post-Augustan writers frequentlj of the duration of time. 
The case assumes the usufruct to lapse during the continuance of the 
lease. See on 1 26. 

semel adqnisita fnLCtuario] 'having been once acquired by the 
fructuary' (fructuario is the dative; cf. Lat. Or. § 1146). One could 
not stipulate for another (above, p. 157), therefore the stipulation could 
not have been made by the fructuary, nor by the fructuary^s slave acting 
for the fructuary, in favour of the proprietary, But, once made, it in this 
caee passed on with the complete exercise of ownership of the slave. 

For semel *once', as opposed to *not yet' or *not at all', compare 
semd adquisita in the next line ; D. L. 17. 1 139 Omnes actiones qua£ morte 
aut tempore pereunt, semel indusae iudicioy saluae permanent; xxxvL 1. 
1 65 (63). § 2 ; 2. 1 2 fin. ; Gai. n. 257 ; &c. 

qaamids non soleat] Ulpian points out that this is an exoeption to 
the general rule, which was that a stipulation, like any other obligation, 
was a personal link between two definite persons, and could be transferred 
from one of those persons to another only in connexion with a transfer of 
the whole legal position of that person. As a separate claim a stipula- 
tion could not be transferred, but a new stipulation could be entered into 
between B and C which would take the place of that between A and B 
(Gai. in. 176 ; D. XLVi. 2. 1 1 &c.). The difference is best illustrated by 
bills of exchange. The indorsing of a bill of exchange is a transfer of the 
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right to sue upon the bill from the drawer or other payee to the indorsee 
or to bearer and may be done without consulting the drawee. Such a 
transfer was not allowed in Roman law. But if instead of indorsing, the 
drawer got the drawee to accept another bill drawn by a third partj, 
and this operated as an annulment of the first bill, we should have a 
procedure analogous to that of the Roman novation. 

There were however some occasions or modes by which a third party 
stepped into the legal position of another, as a whole, including its rights 
and its obligations. The two usual and, in the later law, almost the only 
occasions were inheritance and adoption. (See Just. ii. 9. § 6.) Gaius 
(n. 98) enumerates five such occasions Si cui heredes facH tumuSf siue 
cuius bonorum pos9€8»ionem petierimtu, siue cuius hona emerimus, siue quem 
adoptauerimus, siue qyuxm in manum nt uxorem receperimus^ eius res ad 
nos transeunt, in which place res includes all rights and liabilities of 
the predecessor. Of these the honorum possessor is in our text included 
under the word heres (D. xxxvii. 1. 1 2 ; L. 16. 1 170) ; the emptio honorum, 
or purchase of the whole estate of an insolvent, became obsolete with 
the change of judicial procedure {Inst. iii. 12 pr.), and the conuentio 
in manum, or subjection of a woman to the full power of her husband, 
as if he were her father, went out of use also. It was connected with 
three forms of marriage, usiis, confarreatio, coemptio (Gai. i. 110). Usus 
was obsolete in Gaius* time (ib. 111). Confarreatio is spoken of by 
Tac. (An. iv. 16) as rarely occurring, and in Gaius' time was used only in 
connexion with oertain priesthoods (ib. 112), and passed away at latest 
with the abolition of the old Roman priesthoods by Theodosius, a.d. 
394. Coemptio existed in Gaius' time and was probably meant by 
Papinian {ColL iv. 7) and Faulus (ib. iv. 2. § 2), in speaking of in manum 
comienire. By Servius (ad Otorff. L 31) and Boethius (ad Cic. Top. 3) it is 
spoken of only as in use in former times. It had expired before Justinian. 
Cf. Rossbach's Ehe p. 57 ; Kuntae, Cursus^, § 773 ; § 976. 

A succession somewhat analogous to that of a honorum emptor or pos- 
sessor was*created by a constitution of M. Antoninus in order to secure 
effect being given to manumission of slaves by will. If no one who 
had a right or claim by law to enter on the inheritance was.willing 
to do so, the estate of the testator might be assigned to a slave or 
stranger who gave good security for the payment of the debts. He 
would have, if he desired it, the rights of patron to the emancipated 
slaves, and guardianships (D. Xl. 5. 1 2 — ^l 4 ; Just. iiL 11 ; Cod. 
vn. 2. 1 6 ; 1 16). 

non Boleat] 'does not frequently' or ^as a rule'; the case men- 
tioned in the text being an exception. For solere cf. D. xxiv. 3. 1 57 
iistuffructus ad heredem non solet transire : xxiii. 3. 1 43 pr. 

semel CHi Clliaesita] 'after once being gained by any one'. quaesita 
seems to be synonymous with adquisita ; so below § 3 quod frttctuario 
adquiriy non potest proprietario quatriy § 6 fin. 

11—2 
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heredem] D. l. 16. 1 24 (Gai.) NihU est aliud hereditas qtiam successic 
in uniuermm ius qiuxl defuncttu hahuit, Similarly Julian (ib. 17. 1 62) ; 
XXIX. 2. 1 37 (Pomponius) fferes in omne ius mortui, non tantum singu- 
larum rerum dominium succedit, cum et ea, quae in nominibus sint (i.e. debts) 
ad heredem trameant, There were however some exceptions to the com- 
plete representation of the deceased by the heir. The heir could bring all 
actions which his predecessor could, except for insult and the like {iniuri- 
arum et si qua alia similis inueniatur actio, Gai. iv. 1 12) ; and the heir of an 
adstipulator could not bring an action on the stipulation (ib. 113). 
Actions on torts of his predecessor (ex mcde/iciis poenales uduti Jurtiy 
ui bonorum raptorum, iniuriarum, damni iniurio/e) could not be brought 
against an heir, nor could an action on the stipulation be brought against 
the heir of a sponsor orfideiuMor (ib. 112, 113). 

An adoptive father, like a natural father, becomes heir through his 
adopted son, but otherwise a transference of the position of heir from the 
heir \>y right to another person was possible only in one case. The 
statutable heir, i.e. heir ab intestato, could before entering on the inherit- 
ance formally surrender it (in iure cedit) to another, who then became heir. 
If the statutable heir once entered on the inheritance he could no longer 
completely and effectually divest himself of it (Gai. ii. 35). Practically 
however any heir could put another in his place by a sale of the inherit- 
ance for a real or nominal price. Legally he remained heir, but, by 
stipulations entered into between them, the purchaser was bound to 
guaranty him against the burdens of the inheritance, aud the heir was 
bound to allow the purchaser all the benefits of the inheritance (GaL il 
252 ; D. xvni. 4. See note above on 1 12. § 4. p. 90). 

By the action of the Praetor an inheritance was also in certain cases 
transferred in effect whoUy or partly to another. Technically the Praetor did 
not displace the heir'but gave the bonor^m possessio to another and pro- 
tected him in it. In omnibus udce heredum bonorum possessores habentur: 
Bona autem hicplerumque solemu^ dicere uniuersitatis cuiusque successumm 
qua succedittir in im demortui, susdpitv/rque eius rei commodum et incomr 
modum ; nam siue soluendo surU bona siue non sunt, siue damnum haberU 
siue lucrumy siue ih corporibus sunt siue in actionibu>s, inhoc locopropris bona 
appeUabuntur (D. xxxvii. 1. 1 2 ; 1 3 pr.). 

adrogatorem] If a person sui iuris, or, as the Bomans would call him, 
a paterfamilias, was to be adopted by another, the procedure was by a bill 
{rogatio) approved by the pontifices and passed by the curiae, who however 
even in Cicero^s time were not really assembled but were represented by 
thirty lictors (Cic. RuU, ii. 12. § 31). The form of the bill is given by 
Gellius(v. 19; cf. Cic. Dom, 29) Uelitis iubeatis ut L. Ualerius L, Titw 
tam iure legeguefUius siet, qtuim si ex eo patre matreque famUias eius natus 
esset, viique ei uitae nedsque in eum potestas siet, uti pcUri endo JUio est. 
ffaec ita uti duci, ita uos Quirites rogo. From this procedure came the 
terms adrogaJtor and adrogatioy which we first meet with in Gaius and 
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Gellius. Cicero uses adoptvo or adoptatio of the adoption of SLpaterfamilias 
as well as of Si,filius famUias, and so do the lawyers, frequently distinguish- 
ing the former by adoptio quae per (or apvd) populum fit from the latter 
adoptio quae apmdpraetoremfU. 

The effect of arrogation was (before Justinian) to transfer as a whole 
{per uniuersitatem) the property and future acquisitions of the person 
arrogated to his new father. All the children, who were in his power, fell 
under the same power as him.self, and became grandchildren of the adopter 
of their father (Gai. i. 107 ; D. l. 7. 1 15 ; 1 40). But the loss of civic 
position {capitis deminutio), resulting from the adoption, caused a loss 
altogether of rights attached to his person, viz. any usufruct vested in him, 
any services which his freedman had swom to render him (cf. D. xxxviii. 
1. 1 7 ; 19) and some others (Gai. iii. 83 ; the text is mutilated). At the 
same time debts owed by the arrogatee on his own account did not in 
strict law become chargeable on the arrogator, but dropped altogether. 
The Fraetor however gave the creditors a right, if their claims were not 
duly satisfied, to obtain payment by selling all the property, that would 
have been their debtor^s, if he had not been adopted. If however the debts 
were owing by the arrogatee in the capacity of heir to some one else, the 
arrogator took the burden as parcel of the inheritance, becoming heir in 
lieu of the arrogatee (Gai. in. 84). Diocletian substituted a rescript of 
the emperor for the procedure per populum (Cod. vin. 47 (48) 1 2. § 1 ; 
1 6). Justinian did away with the loss of a usufruct by cap, dem. (Cod. iii. 
33. 1 66), and cut down the right acquired by the adoptive (as of the 
natural) father in the property of the son to a usufruct, and only on the 
son's death unemancipated gave him the ownership, except in certain 
cases. If the son was emancipated, the father still retained half the usu- 
fruct. The son had in no case the ordinary rights of a proprietor against 
his father as usufructuary (Just. iii. 10. § 2 ; Cod. VL 61. 1 6 ; 59. 
111). 

A person under the age of puberty could not be arrogated before 
Antoninus Pius authorised it, and then only under certain conditions and 
safeguards for the interest of the arrogatee (Gai. 1. 102 ; D. i. 7. 1 17 ; 1 18 ; 
1 22, &c. XXXVIII. 5. 1 13 ; and^see Gell. 1. c). 

n. f. in aimos singnlos legatas] See note above on 1 20. 

tit sapra scriptam est] i. e. stipulatu^ est in annos singulos certum 
aliquid. 

pront, &c.] * according as the usufruct shall be lost by change of civic 
position and afterwards be recovered, the right acquired by the stipulation 
will shift, and affcer passing to the heir' (who is taken as the proprietor) *will 
retum to the original fructuary '. 

capitis minntione] (a) It is difficult to fix the proper or original form of 
this expression on account of the variety in the Mss. In Gaius the phrase 
is generaUy abbreviated to K. D, but when written in full is kapitis dimi- 
nutio ; once (ra. 27) we have kapite minuti (see Studemund's Apograph. 
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p. 274). The Vat, Fragments, §.§ 60 — 64, though much mutilated, appear 
to agree with Gaius : having several times dimimitio (for which the Digest 
often substitutes mintUio), once (at least) mimUio» Ulpian and the Floren- 
tine HS of the Digest have demintUio, demimUus, miniUio, minui, mimUus. 
In CoUcU, VI. 3. § 2 mimUio, The lay writers rarely use the term. Accord- 
ing to modem editions we have Cic. Top. 4. § 18 «6 capite deminuii; 
6. § 29 capite demimUi; Liv. xxu. 60. § 15 demimUi capite; Caes. Ciu. 
II. 32. § 9 cap, deminutioTie ; GelL i. 12. § 9 capitis mimUione^ and so also 
Tertull. Spect. 22 ; Paul. ap. Fest. p. 70 demimUtM capite. 

(b) The origin of the phrase is uncertain. Plautus (e. g. Men. 304, Most 
266 ; &c.) has dimimiam caput of a threat ' to break a person's head ^ in 
the literal sense. Capvi is often used metaphorically of a man's life or 
personal ezistence, e. g. in such phrases as de lihero capite iudicare^ causam 
capitis dicere^ certamen capitis etfamae, accusare capitis (sc. ivdido f\ death 
or banishment being the result, if the accused were condemned (D. xxxyii. 
14. 1 10). Hence ^ head-breaking ' (diminutio) may have been the original 
expression, af terwards soffcened, or perhaps corrupted (as captU lost its yivid 
origiual meaning, and became a name for a congeries of rights) into * head- 
lessening', ^ head-abating ' (deminutio or minutio. For this use of de- 
minuercy cf. D. xxxiiL 8. 1 6 pr. deminui singvla corporapro roUa dehdmiU). 

(c) A man^s capvi or personality as a member of a community, and 
thereby entitled to legal (non-political) rights, included as its basis 
freedom, citizenship, and membership of a family. A slave had no caput : 
he was a thing, nbt a person, and consequently in law had no rights. A 
free stranger was as such not entitled to marry with, or inherit from, a 
Boman, to hold property in Boman land, or enter into conmiercial dealings 
imder the same forms and securities as a Boman. The ius duile was for 
Eomans only. Further, the Eoman state was an aggregate, not of indi- 
viduals but of families. A member of a Roman family was necessarily a 
freeman, and as a member was a citizen. There were thus three degrees 
of ' head-breaking '. Loss of freedom carried with it the loss of citizenship 
and family-membership : it was maadma capitis demimUio. Loss of 
citizenship but not of freedom was a minor cap. dem, ; still it carried with 
it loss of family membership. Loss of this last without ceasing to be free 
or a citizen was mindm^a cap. dem, It was not mere loss either. He lost 
his place in one family, because he became- a member of another. And 
hence capitis deminutio generally (D. iv. 5. 1 1 ; cf. Gai.i. 152) and minim>a 
cap. dem. in particular (UIp. 11. § 13) were called stcUus permutcUio. For 
mimr cap. dem, the term media is also used (Gai. i. 159 ; D. iv. 5. 1 11) ; 
and both the two first-named are called mxigna c, d, (D. xxxvra. 16. 1 1. 
§ 4 ; 17. 1 1. § 8) and m>aiores (Gai. i. 163) in oontrast to the last. 

(d) For c, d, maadma see Gaius (i. 160 ; Inst, 1. 16. § 1) and the criticism by 
M. Cohn (BeitrUgey ii. pp. 45 — 73). Media cap, dem, was according to Gaius 
brought about by the prohibition of the use of fire and wat^, to which 
Justinian adds the case of deportation to an island : and Paulus (D. iv. 5. 1 5. 
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§ 1) the case of deserters, and of persons adjudged by the senate or by a law 
to be public enemies (Cohn, pp. 97 — 102). Minima cap, dem, was caused by 
adoption, by coemption, by mancipation, and by manumission (Gai. 1. 162). 
Adoption was either of a person mi iuris (i. e. arrogation, on which see the 
note p. 164), or oiskJUius familiaSy which proceeded by means of mancipation 
and manumission (Gai. i. 134). Coemption was for three purposes; (1) for 
marriage, (2) for changing a guardian, (3) for making a will (Gai. i. 113 — 
115). Mancipation and manumission took place in connexion with one 
another for two purposes, (1) for emancipating a child, (2) for enabUng a 
child (JUius famUias) to be adopted. In order to break the father's power 
he had to make a fictitious sale (mancipation) of his children or grand- 
children to some friendly person, who holding them in technical slavery 
(Jn mancipio) manumitted them therefrom. But the XII Tables had 
(apparently in order to put some check on a father^s powers) enacted, 
tbat, if a father sold his son three times, the son should be free. The 
lawyers used this for the purpose of effecting adoption and emancipation, 
and took it literally. A son must be mancipated three times. Afker each 
of the first two mancipations the son, though set free by his new owner, 
reverfced into his father^s power, and only after the third mancipation was 
the tie dissolved, so that the -son could now be claimed by an adoptive 
father, or. be set free altogether. But a daughter and grandchildren 
were not * sons ', and therefore the XII Tables did not apply, and one man- 
cipation was held to be sufficient to dissolve the father's (or grandfather^s) 
power. (Gai. i. 138; D. xxviii. 3. 1 8. § 1.) It is I conceive to the 
reiterated processes, necessary in the case of a son, that Gaius refers when 
he says (i. 162) Quotiens quisque mancipetv/r avi manvmittatury totiens 
capite diminuatwr, But repeated ' head-breakings ' are also possible in 
the case of a woman twice or oftener married by coemption (cf. D. xxxiii. 
1. 1 22), or twice or ofbener changing her guardian. Other cases in which 
a person would experience more than one cap. dem, are possible, e. g. 
repeated offences leading to loss of liberty or citizenship, with intervening 
pordons, but this would be rare in one person's life. The cases of manci- 
pation and coemption are a sufficient basis for the practice of conveyancers 
in suggesting to testators that a usufruct should be leffc with the pre- 
cautionary addition * qmtiens capite minutus erit, ei lego * (D. vii. 4. 1 3 pr.), 
or, which came to much the same thing, with the words in singvlos 
annos, &c. (ib. 1 1. § 3). Coemption had ceased in Justinian's time (see above 
note on quamuis non soleat) ; and a simple procedure before the praetor 
was by him substituted for the mancipations, whether for manumission or 
adoption (Inst, i. 12. § 6 ; Cod. viil. 47 (48) ; 1 11 ; 48 (49) 1 6). 

(e) Why capitis deminutio caused a loss of the usufruct is a question 
which has no authoritative answer. Savigny says that it made the subject 
into a new man {System n. 70). Scheurl treats cap. dem, as civil death 
(cf. Gai. ni. 153 duili ratione capitis diminvtio morti exa^quaiur) which is a 
stronger expression for the same view as Savigny's {Beitr. l. p. 235). 
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MaDdry refers it to the principle that cap, dem, put an end to all such 
claims and obligations, which cotdd not have been established in that 
person in the position now assumed by him {FamUiengiiterrecht, i. p. 
172 sqq.). Cohn regards it as an effect of the non-transferabiUty of a 
usufiruct or use from one person to another (Beitr, ii. p. 275). In truth a 
usufruct was originally a special favour or provision for a particular 
person : it was not a mere piece of property or marketable right, which 
was given to a person, to be retained or disposed of as he chose. And a 
' head-breaking ' was even in its less important degrees a change of the 
economical and social position of a person. Whether adopted or ^anci- 
pated, whether a wife under her husband's power or a woman with new 
guardians, the person was differently situated, and therefore so far at least 
a diffwent subject for rights and obligations. The loss of agnate rela- 
tionship was thus a type of the change of position ; and the rule of law, 
which spnmg from that, received a new justification and a continued acqui- 
escence from the practical circumstauces attending in most cases a capitis 
diminutio, 

(/) The connezion of capitis deminutio with the loss of agnate relation- 
ship is shewn by its being treated by Qaius, Ulpian (xi. § 9), and Justinian 
(Inst, L 16) in connexion with the statutableguardianship of agnates. In 
the Digest (rv. 5) in accordance with the Edict, it comes among other occasions 
which caUed for the interference of the Praetor in restoring the equitable 
position, as between plaintiff and defendant, which had been legally lost 
owing to duress, fraud, imprudence of minors or other unjustifiable cause. 

moz restitiitiis] 'restored by the terms of the l^acy', which, strictly 
speaking, gave a fresh legacy each year, but might be considered to restore 
the former legacy lost by cap. dim. See note on 1 20. 

ambnlabit stipulatio] ' the stipulation (i. e. the usufruct siipulated for 
and the right of action, in case it was refused) will shift'. So of successive 
purchasers (D. iv. 4. 1 15) Uhi restitutio datur, posterior emptor reuerti ad 
auctorem sutm poterit: per plures quoque personm si emptio aTnbzdatierit, 
idem iuris erit; of the liability on a tort (ib. 5. 1 7. § 1) Iniuriarum et actio- 
num ex ddicto ueniervtium ohligationes cum capite ambulant; of possession 
(D. V. 3. 1 25. § 8) ; of bonorum possessio (D. xxxvn. 11. 1 2. § 9). So amhtUa- 
torius 'shifting' (D. xxiii. 5. 1 10 ; Cod. vi. 2. 1 22. § 16). 

ad heredem] i.e. the heir of the testator who left the usufruct, wbich 
heir is here presumed to be the owner of the propriety. 

§ 3. Quaestionis est] 4t is a question', or 'matter for inquiry'. So 
D. XV. 1. 1 9. § 6 ; 1 11. § 3 ; xix. 1. 1 13. § 7 ; &c. ; Ulud dubitationis est, an, 
&c., D. XXIII. 2. 1 46; rationis est, ib. 1 34 pr. ; moris est, Quint. I. 10. § 20; 
iuris esse, mfr, 1. 36 pr., &c. 

Quod adquiri fruct. non potest] e.g. anything which a slave stipu- 
lates for the fructuary otherwise than of rejructuarii or ex operis mis: or 
anything which the slavemay gain even ea: refructuarii during the interval 
between the extinction of the usufruct and its re-constitution, as in the 



1 25. § 3. Stipulation nominatim or ivssu. 169 

last section. The act of the slave mnst however not be one in itself nuli : 
c£ § 5. The doctrine of the text is also giyen in D. xlv. 3. 1 31 Si iussu 
fructuarii aut honae fidei posiessoris seruus stipuletur, ex quibus causis non 
solet iis adquiri, domino adquirit. Non idem dicetur si nomen ipsorum in 
stipulatione posUvm sitj becanse the slave wotQd then not have the animus 
to acquire for his master. Cf. ib. 1 30. An analogons principle to that 
here given for the slave in usufruct is given for a slave common to several 
masters in D. xli. 1. 1 23. § 2 lUttd receptum est, ut qmtiens communis 
serutts omndbus adquirere non potest, ei solieum adquirere cuipotest, 

ez re fractnarii] See note on 1 12. § 3 (p. 86). 

noxniiiatim proprietario] 'expressly for the proprietor'. A contract 
made by stipulation was such as the stipulator expressed, if such con^ 
tract was conformable to the principles of law. If a slave was not in 
usufruct, and was the property of one person, ifc mattered not whether he 
named his master or himself, as the person in whose favour the stipulation 
was made, or named neither. In any of these cases he gained for his 
master (D. xlv. 3. 1 1 pr.). If he was in usufruct he gained for the fructu- 
ary, whether named or not, provided that it was ex re fructuarii aut ex 
operis ipsitts, and provided that no one else was named as the beneficiarj. 

Under the law before Justinian the proprietarius might be either prop. 
exiure Quiritium or qui in bonis habebat. The statement in our text would 
then apply probably only to the latter; Gai. iil 166 Qiii nvdum ius 
Quiritium in seruo habet, licet dominus sit, minus tamen iuris in ea re hahere 
intdligitur, quam usvfructuarius et bonc^ fidei possessor; nam placet ex 
nuUa causa ei acquiri posse ; adeo vi etsi nominatim ei dari stipvlatus fuerit 
serutbs, mandpioue nomine eius acceperU, quidam existiment nihil ei acquiri. 

iilBSa eins] A previous order from his master made the master re- 
sponsible for the slave's action, and therefore naturally made acquisition 
by the slave to be acquisition by the master. Cf. D. xv. 4. 1 1 pr. Merito 
ex iussu domini in solidum aduersus eum ivdicium datur, nam quodamm/ydo 
cum eo contrahitur qui ivhet. lussum autem accipiendum est, siue testato 
quis siue per epistolam siue uerbis aut per nurUium siuc specialiter in uno 
contractu iusserit siue generaliter. The order of a fructuary would have no 
such power as against the owner. See below. On the effect of an order 
by one of several masters of a common slave see Gai. ii. 167 ; D. ib. 
15; 16; Cod. iv. 27. 1 2 (3.) What amounts to an order in the case of 
entry on an inheritance is discussed by Ulpian D. xxix. 2. 1 25. See also 
Pemice, Labeo L p. 504 sqq. on the subject generally. 

ipsi ad<lliirere] 'acquires for him\ i.e. proprietario. On ipsi see 
above 1 22. For the matter c£ D. xli. 1. 1 37. § 5 ; xlv. 3. 1 39, where the 
question is raised by Pomponius how the fructuary is to recover from the 
proprietary in these circumstances. He says Non sine ratione est, quod 
Oaius noster dixit, condici idposse domino, Probably the condictio would 
be that called sine causa (D. xn. 7). 

contra antem nihil agit] The proprietary has a geueral and 
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residuary power over the slave and right to the benefit of his actions, 
wherever the limited right of the fructuaiy does not come in. And an 
order from the proprietary of this slave, stating that the slave is acting 
for him, thus ousts the fructuary, even though the basis be the 
fructuarj^s estate or the slave^s services. But the reverse is not the case. 
An order from the fructuary, or an express.mention of him by the slave, 
does not give the fructuary any right, if the basis be the estate of the 
proprietary. (Cf. D. xlv. 3. 1 22 Seruum frwctuarium ex re domini invJti- 
liter fnictuario stipulari, domino ex refructuarii tUUiter stipvlari; ib. 1 31 
8i iu88u Jructuarii aut bonaefldei possessoris seruus stipuletur, ex quHms 
catisis non solet iis adquiri, domino adquirit, Non idem dicetur, si nomen 
ipsorum in stipulatione positum sit,) There is however a distinction be- 
tween an order and an express stiptdation ; an order from the fructuary 
does not interfere with the proprietar/s getting the benefit of what is 
stipulated for on the basis of the proprietar/s estate : but^ if this sti- 
pulation is in the name of the fructuary, the one neutralises the other, 
and the result is nuU ; cf. ib. 1 30. See ib. 1 33, where the position of the 
bonae fldei possessor is again treated, and the reason in the case of an 
order is given that iussum domino cokaeret, ^ only the master can give an 
effectual order*. Of course the fructuary is answerable for his slave's 
action taken in pursuance of his order (D. xv. 4. 1 1. § 8). 

§ 4. The case here put is of a slave stipulating for the conveyance of 
the usufruct in himself. Whether he name the proprietary, or, without 
naming him, simply stipulate for the usufiuct, the proprietary acquires 
it, in the first case by the force of the stipulation itself, in the other 
case by the principle that what is acquired by a slave is acquired by 
his master, cf. D. xlv. 3. 1 1 pr. ; 1 15. It is not said from whom the 
slave stipulates for this usufruct ; possibly from the fructuary ; possibly 
from a third party who, if he could not obtain the usufruct, would have to 
pay an equivalent. 

ezemplo Bemi communis] A slave common to two persons stipulates 
for a thing which belongs akeady to one of them : if he stipulates expressly 
in favour of this one, his act is null : if he names the other, that other ac- 
quires the whole (solidum) of the thing. If neither of them had been the 
owner of the thing at first, the acquisition, if not expressed to be for one, 
comes to both in proportion to their shares in the slave (D. xlv. 3. 1 5 ; 1 37). 

§ 5. si serno firactuarius operas eins locanerit] ' if a fructuary 
lets out to a slave, in whom he has the usufruct, the slave's own servioes, 
the result is null'. This is because there is no real contract at alL A 
fructuary's slave hiring his own services from the fructuary, is hiring 
the fructuary^s property from the fructuary {ne quidem si rem m^am, &c). 
What will be the rent ? Evidently money acquired by the slave's services. 
£ut this is just one of the cases in which the fructuary's slave acquires 
for the fructuary. The result is that the fructuary (through the slave) is 
hiring from the fructuary the fructuary's own property and paying for it 
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with the fructuary^s property — obviously a legal nullity. At the end 
of the section Julian says, that if the slave is expressly acting for the 
proprietary, the case is different : it is real husiness, and the proprietary 
acquires. Presumably an order from the proprietary would have the 
same effect (cf. § 6 mssumpro nomine accipimtu). One is inclined to ask, 
why, if there were no express mention or order of the proprietary, 
the rule of Juiian laid down in § 3 cotdd not apply, the very fact, that 
the business would be invalid if the slave were presumed to be acting for 
the fructuary, being sufiicient to shew that he was acting for the proprietary. 
The answer is, I take it, that such a hire of the slave's services by the 
slave was in practice not an uncommon event. The fructuary allowed 
the slave to make what he could, reserving to himself only a fixed payment 
or rent, the remainder being, in other words, aUowed to count in the 
^YG^^ peculium, But there was no legally binding obligation, and least 
of all did the fructuary mean by such an arrangement to bind himself to 
the slave's proprietary, unless the proprietary was ezpressly named in 
the formal contract, or the slave proved an order from the proprietary, 
on which if necessary the fructuary could sue the proprietary. 

et 8i ex re mea, &c.] This is a general proposition not confined to 
the case of a fructuary and a fructuary's slave. A slave buying from me 
with my money, or lending me my own money, cannot bind me to any one. 
The whole business is nulL 

sernns alienns bona fide milii semiens] The good fslih. is that 
of the person cui seruUf not of the slave, and so long as this good faith 
continues, the slave acquires for his possessor on the same conditions only 
as a fructuary's slave, i. e. ex re possessoris aut ex operis suis, And the same 
applied where the person honafide seruiens was really a free man (Gai. ii. 
92 ; ni. 164; D. XLI. 1. 1 23 pr. and § 1). 

Such an occurrence as my having the services of another^s slave, 
believing him to be my own, may arise as with any other chattel, e.g. 
an heir may have foimd him on the testator's estate, hired out or 
deposited with the testator, and may have sold him to me imder the 
belief that he was part of the inheritance (Gai. IL 50 ; D. xll 3. 1 36), 
or he may have delivered him to me in fulfilment of a legacy (cf. D. xll 8. 
15; 16); &c. 

idem agendo] 'bydoing the same', i.e. stipulando a me rem meam. 
If he gained for any one it would be for his real owner. He cannot gain 
for me, whom he is actually serving, my own thing, and the same applies 
to the contract of letting and hiring. Why in such a case he does not gain 
for his owner may be explained as above in the case of a slave in usufruct 
(The statement in D. XLI. 1. 1 23. § 2, though confirmed, as Mommsen 
points out, by the Greeks and better expressed by them, seems to me im- 
perfect and wrong in substanoe^ and not in language such as Ulpian would 
have used. No slight emendation will put it right.) 

ne qnidem] See above note on 1 15. § 7 fin. p. 126. 
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fimctaario] ablative in apposition to a me, 

me non obligabit] 'he will not bind me thereby*; i.e. I shallnot be 
responsible on the contract as locator, The contract is legally null. 

regulariter] ' as a rule'. A word not much used. It is found several 
times in the Digest, v. 3. 1 9 ; xv. 3. 1 3. § 2 ; xxx. 1. 1 Yl. § 1. 

§ 6. si duos fr. proponas] i.e. Put the case of two persons {A 
and B) jointly having the usufruct of a slave, who by use of the property 
of one of them, say J, contracts with C, Does A get the whole benefit 
of the contract ? or does it come to A and B, and if so, in what shares ? 
or does it, or any of it, enure to the benefit of the owner of the slave? 
Scaevola had, it appears, discussed the same question, only assuming 
two hona fide possessors instead of two fhictuaries, and said that it 
was the common belief (among lawyers) and supported by the logic 
of the case that A gets a share (proportioned to his share of the 
usufruct), but that the other share does not fall to A nor 2?, but to 
the owner. Clearly the reasoning is this : A is not entitled to it, because 
he is a stranger as regards the second share in the slave, B does not get it, 
because as hovia fide possessor he can acquire through a slave only so far 
as he has contributed either some property or the slave's services. 
And in this case the acquisition being due to the use of A^s pro- 
perty only, B has no claim, and the excess of the acquisition over A^s 
share will fall to the owner (cf. supr. § 3). If the slave had acted ex- 
pressly in A^s name or by A^b order, A would acquire the whole. So far 
Scaevola. Ulpian appears to approve of these opinions and to apply them 
to the case of the two fructuaries. 

£ut in D. XLi. 1. I 23, Ulpian in a later book of the same treatise 
quotes Scaevola as saying in the same second book of his Questions 
exactly the reverse on one point. QTiam speciem Scaeuola quoque tractat 
libro secundo qvbaestionum : ait enim, si alienus seruu^ duobibs hona fide 
seruiat et ex unitbs eorum re adquiraty rationem facere ut ei dumiaxat 
in solidum adquirat, Sed si adiciat eius nomen ex cuius re stipulatur 
nec duhitandum esse ait quin ei soli adquiratur, quia et si ea: re ipsius 
stipularetur alteri ex dominisy nominatim stiputando solidum ei adquiret: 
et in inferiorihv^ prohat, ut quamuis non nominatim nec iussu meo ex 
re taTnen mea stipulatus sit^ cum plurihus hona fide seruiret, miki soli ad- 
quirat, Similarly, Scaevola in his 13th book quoted in D. XLV. 3. 1 19. 
One of the Greek commentators {AnonymtLs) on Bas. xvi. 1. 1 25 notices 
the discrepancy betwecn our passage and that in D. xlv. and proposes to 
get rid of it by taking that to relate only to the case of the slave acting in 
the name or at the order of the one. A possible explanation seems to be 
that suggested by Fuchs {Krit, 8tud. 1867, p. 15 foU.) that Scaevola 
altered his mind in the 13th book, and that the extract in D. xli. 
originaUy stood in partem adquirat, and lower down at for et, 
Fuchs thinks that at being accidentaUy altered to eMed the copyist 
(ignorant of D. vii. 1. I 25. § 6) to alter partem to solidum, I should 
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rather be disposed to think that the words uvlgo creditum which do not 
appear in the other passages contain some clue to the discrepancy; 
and that both opinions were stated by Scaevola, one as commonly believed 
and the other as logicallj correct; and that the compilers have in our 
passage insufficiently eorrected the tezt. (See the nezt note.) 

Whj Scaevola' changed his mind (if his secohd and thirteenth book 
really contained different decisions) is another question. Perhaps because 
it was simpler to hold that the whole was acquired by the person whose 
property waa employed in getting it, than that the otiose owner got part 
which afterwards he would have to give up to the bona fide pos9es9or 
(cf. D. XLV. 3. 1 39). Ou looking more closely at Ulpian's words in our 
passage, it will be seen that they are very cautious and do not 
really say more as regards the fructuary than that whatever is the 
law as regards two possessors in good faith will be law also for two fruc- 
tuaries, and that so far as in any case the fructuary does not aoquire, the 
owner will. 

partem — domino] Ulpian has evidently written this carelessly, or 
more probably the compilers have made havoc of it : as it is dependent 

on hoc facere ut^ we ought to have pars ei quaeratur pars domino, 

Ulpian has expressed it as if it were dependent directly on aU ; or per- 
haps originally these words depended on uvlgo creditum, and rationem 
efficere introduced a different view see (the last note). The subjunctive 
is found rightly in the corresponding passages, D. xli. 1. 1 23. § 3 {ait 

ratumem facere ut adquircU) and XLV. 3. 1 19 (ratio facit ut 

adquirat) ; and Stephanus has it right even in our passage {ro evkoyov 
dirair€i ti^a. . .fiepos avr^ nfiotnropia^Bfj), Another piece of similar careless- 
ness is found a few lines lower down. 

accipimns] *wetake', i.e. *interpret', 'consider to be\ So D. xxxii. 
1 73. pr., and often. 

erit dicendnm ut erit quaesitnm] ut requires sii quaesitum, But 

ut itself is a doubtful usage after idem erit dicendum, We should have 
expected an infinitive object-sentence. 

q^naeri ei] sc proprietcUis domino. 

ostendimus] supr. § 3. 

§ 7. dizimus] In 1 21, which is from the previous «book of Ulpian's 
Commentary. 

posse adqnirere] sc. seruum, i.e. that a slave can acquire for the 
person who has the usufruct of the slave (but only) in two cases, viz. 
if the slave is using for the purpose the fructuary's property (e. g. lending 
his money, selling or hiring out his land or goods, &c.), or using (e.g. hiring 
out) his own services. 

ntmm tnnc locnm, &c.] The subject was introduced in 1 21 by the 
case of a legacy (si serui u, f sit legcUus), though that passage being taken 
from the 17th book of Ulpian's Commentary on Sabinus and this from 
the 18th, one cannot lay much stress upon the point. But the fact. 



174 Modes of establishing a usufruct. 1 25. § 7. 

that it was a question deserviDg of consideration whether the competence 
of a fructuary to acquire through the medium of a slave exifited only in 
the case of a usufruct created by legacy, seems to implj that bequest 
was the original mode in which usufructs came to be established, 
and the same conclusion may be drawn irom Qaius' words in 1 2. 
(cf. 1 6). 

per traditionem] It is probable that this is one of Tribonian's 
alterations iovper in iure cessionem ud mandpcOionem (see above on 1 3. pr. 
pactiombus p. 38), though perhaps it is not neoessary to suppose it (cf. 
Vangerow, Pand. i. p. 757). In the days of the classical jiurists there 
were four ways of establishing a usufruct by the civil law : (a) by a legacy 
per uindicationem, (b) by surrender in court, (c) by a reservation on a 
mancipation, (d) by adjudication in a partition suit. Of these only 
surrender in court was available as a voluntary conveyance inter uiuos 
for all things whether mancipi or nec mancipi, And the form of legacy 
per uindicationem was restricted (before Nero, Gai. ii. 197) to things 
belonging to the testator in full civil ownership. Moreover, neither were 
lands in the provinces capable of surrender in eourt, nor were foreigners 
capable of so creating a servitude or holding it so created. Hence two 
substitutes came into use. 

1. A personal obligation was created in lieu of a real right. Instead 
of the stiff bequest by do lego came a flexible obligation imposed on the 
heir (per damnationem), or the still more flexible fideicommismm, and 
instead of the formal conveyances by handtake or surrender in coiut 
resort was had to bargains and stipulations (see note pp. 36, 38). Thus 
servitudes could be practically constituted between foreigners and 
Bomans and in provincial lands. The jurisdiction would be at Eome 
in the praetor peregrimis^ in the provinces it would be in their respective 
govemors. 

2. But this did not properly meet the case of a neglect of the due 
formalities at Bome and in Italy. As with the transfer of property, so 
with the creation of these limited rights, delivery was often used when 
mancipation or surrender in court ought to have been used ; and these 
sometimes even when used were not effectual, because the creator had 
a flaw in his title, pr the intended acquirer was not legally capable, 
or the thing was not one conveyable by exclusively Roman conveyances. 
The Praetor however interfered and granted the protection of the court to 
any conveyances made in good faith and for sufficientground. Hence arose 
two classes of servitudes, those constituted iure legitimo, and those consti- 
tuted per tuitionem praetoris (D. vn. 4. 1 1. pr. Parui refert tttrum iure sit 
constittUus ususfructus an uero tuitione praetoris ; proinde traditus quoque 
ususfructuSf item infundo uectigali uel superficie non iure oonstitutus, capitis 
mitiutione amittitur (Vat. Fr. 61, which is much mutilated, includes the 
ease of provincial lands) ; 9. 1 9. § 1 ; xliii. 18. 1 1. §§ 6 — 9). Delivery in 
the case of a usufruct would be either induction into an estate, or actual 
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deliveiy of the slave or other chattel tttendi fmendi causa (D. vii. 9. 1 12), 
or acquiescence on the part. of the owner in the actual exercise of his 
right by the usufructuary (which latter mode was indeed all that was 
possible in the way of delivery of other servitudes, supr. 1 3. pr. ; D. viii. 
1. 1 20). The usufructuary had under the usual conditions the right to 
the actio Pvhlidana (D. vi. 2. 1 11. ^\ Si de um fractu o/gatur tradito, 
PtMidana daiwr; itemque seruitutibus urbanorum praedionm per tradi- 
tionem constitutis uel per patientiam (forte siper domum quis suam passus 
est aquae ductum transdud): item rusticorum, nam et hic traditionem et 
patientiam tuendam constat; viii. 3. 1 1. § 2 ; vn. 6. 1 3). 

In Justinian's time there would be lefb (cf. p. 36) the three modes 
enumerated in our passage, viz. legacy (without distinction of form), 
delivery (which had swallowed up mancipation and surrender in court, 
and had come to be regarded in the above named sense as applicable to 
servitudes), and bargains. There was also adjudication, which however 
was only applicable in special circumstances, and lonffi temporis prasscrip- 
tio(aeQ note on 1 17. § 2, usucapioy p. 138). These two (and perhaps also 
the statutable usufruct of a father in his son's property, Cod. iii. 33. 1 17) 
are included under alium quemaunque modum. 

Ulpian's original text of our passage would have probably oontained 
per mancipatumem ud in iure cessumem, Whether it included per tradi- 
tionem is very doubtful. In Vat. Fr. 47a Paulus says expressly duUi 
actione (usus fructus) constitui potest, non traditione, quae iuris gentium est ; 
and Gaius (ii. 28) denies absolutely the appUcation of delivery to incorpo- 
real rights, and, what is stronger, makes no mention in the succeeding 
sections of any establishment of a usufruct by auy such mode. Gaius' 
denial is of course strictly accurate. A right cannot be delivered : and in 
order to remove the ambiguity of a delivery of land or a chattel to the 
usufructuary some formal declaration or agreement is necessary. But 
whatever preceded, whether mancipation, or surrender in court, or bar- 
gains and stipulations, or bequest. in a will, there would follow (cf p. 36) 
delivery of the thing to be enjoyed, or at least acquiescence by the owner 
in the exercise of the right by the person entitled to the easement. 
And this traditio or quasi traditio was the basis of the Praetor^s pro- 
tection, and availed even when informalities had occurred. {de umfructu 
tradito in D. vi. 2. 1 11. § 1 ; cf. vii. 4. 1 1. pr., I take to be a loose expres- 
sion for de re tradita titendi fruendi causa, cf. vii. 9. 1 12.) But, looking to 
the positive language of Paulus and the significant omissions of Gaius, 
it does not seem probable tbat Ulpian here named per traditionem as a 
constituent mode of creating a usufruct, and ranged it with leqatum and 
stiprdatio, and presumably with mandpatio and in iure cessio, 

onmi fiructuario ad(l.] Hhat any and every fructuary, be his title 
what it may, acquires in this way'. So also Bas. ttoiti r^ t^v XPV<^^^ 
(XpvTi ; and Steph. jrpoairopi^taBai ravTa r^ oTroaab^Tror^ ytvofitvij^ ovfrov 
(PpovKTapli^. The M88. have omnia, For the singular omnis of. D. 
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XXXVI. 1. 1 15. § 5 non omnis autem susjoectam kereditcUem cogere potegt 
adiri, sed is demum^ ad qitem, &o. ; xxx. 1 77 ab omni delntore /ideieom- 
missum rdinqui potest (*may be charged on any debtor'). 

1 26. U8. fr. interierit] i.e. by the fructuary's death, or 'head 
breaking', or non-user, or expiration of time for which usufruct was 
granted. 

auod superest ad prop. pertinebit] When the lessor sold the pro- 
perty leased, or when in any other way his right in the property came to 
an end before the expiration of the lease, the lease also came strictly 
to an end, the lessee having as a rule his action {ex conducto) against the 
lessor for his breach of contract (D. xjx. 2. 1 25. § 1 ; 1 33 ; Cod. iv. 65. 
1 9). The lessee could not be forced to continue the occupation (D. ib. 1 32), 
but continuance on the part of both parties even without ezpress agree- 
ment operated as a renewal (1 32 ; 1 13. § 11 ; 1 14). A fructuary (or his 
heir), if the lease was ended by the loss of the usufruct, was liable only if 
lie had represented himself as the owner (1 9. § 1). The case in the text is 
however diBtinguislied from ordinary caaes, where the intended duration of 
the lease may be in excess of the leasing power, by the fact that the slave 
can act as an agent of the proprietor as well as of the fructuary (see above, 
1 25. § 2), and thus the lease enures to the benefit of the fructuary until 
the usufruct lapses, and then shifts to the proprietor for the remainder 
of the term (quod superest), A usual period for a lease of land was 
five years {quinqv>ennium, 1 9. § 1 ; 1 24. § 2, § 4 ; lustrum, 1 13. § 11), 
probably on the precedent of the censor's letting of public lands and 
taxes. 

* Apportionment ' does not mean more than *assigning a part' and 
therefore is not open to the objection which Wachter (Erort. i. p. 79) makes 
in the case of the Grerman Vertheilung ' division between two or more per- 
sons ', viz. that it is properly applied only to such a case as that in our text, 
where the lease continues, notwithstanding the change in the person who 
has the leasing power. In other cases, e.g. where a fructuary has him- 
self leased a farm or a house or a slave's services, the lease is at an end by 
the lapse of the fructuar/s right. The proprietor can if he likes tum out 
the lessee, and enjoy the land, &c. himself, or make such new terms as he 
chooses. And so with a sale of the land leased, if the lease is not 
noticed in the contract of sale. The question of apportionment of rent will 
in any case arise in'this form. What can the fructuary legally claim from 
the lessee, if the lease or the fructuary's interest in it lapse before the fuU 
term of the contract? The answer is, that it depends on whether the 
rent or wages or other periodical payment of the lessee is remuneration 
for the lessee's taking the natural produce of the thing let, or for the 
lessee's use of the thing (Wachter, 1. c. ; Elvers, p. 436). In the first case, 
e. g. an agricultural farm, the fructuary can claim only the produce 
gathered while the usufruct lasted. If it be gathered, it, or the lessee's 
payment in respect of it, belongs to the fructuary, though the day for 
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payment may nothave arrived before the usufnict expired'(below. I 58/ pr.). 
In the second case, e.g. a house or slave's services, :the fructuary can 
claim payments rateably to the time which the usufruct has Isusted 
(D. XIX. 2. 1 9. § 1 tenetur colontis, ut pro rata temporisy quo Jructus est, 
pensionem praestet). This last rule applies also to the case in our text. 
Whether the broken period was reckoned by days or months or other- 
wise is not stated. Probably it would depend, in the absence of any 
statement in the contract, on the nature of the thing and the custom 
of the country. In English law, as now settled by Btatute " All rents and 
other periodical payments in the nature of income shall, like interest on 
moneys lent, be considered as accruing from .day to day, and shall be 
apportionable in respect of timeaccordingly" (Williams* BealProp, p. 30). 
This: mode of reckoning would in the absence of any specific provision 
of periods for payment seem naturaUy to apply to the hire of a slave's 
services, which were technically equivalent to *a day?swork'. See note 
on 1 12. § 3 (p. 88). 

From the next sentence implying a contrast (sed et st) we may 
assume this first sentence of 1 26 to be concemed with a lease of the 
slave's services for a certain time with periodical pajrments. Steph. treats 
it as a lease for five years at a fixed yearly salary, which is the case put 
above in 1 25. § 2, and XLV. 3. 1 18. § 3» 

sed et si ab initio certam, &c.] The same rule will hold if the 
contract be for one lump sum for a fixed number of days' work. Then 
as the number of days' work performed before the lapse of the usufruct is 
to the whole number of days' work named in the pontract, sp is the amount 
claimable' by the nsufrtictuaiy to the whole fixed payment. So Steph., 
treating the contract as one for five years at a fixed sum for the whole 
period. 

Some Tyax tablets found in Transylvania, included in Corp, L L, iii» 
p. 921 sqq. contain, amongst other agreements, some for services in the 
gpld mines. Three, less mutilated than others, are given in Bruns, pp; 
210, 211, In each case a lump sum is stated as the hire for a definite 
period, one of some months, one apparently of more than a yean Payr 
ments are to be made at intervals {per tempora, or suis tempovibvs\ with 
penalties for failure to work and for failure to pay. . 

capite deminuto eo] ^ if he is capite deminutus\ eo of course being 
the fructuary, and the looseness of expression being yery likely due to 
omissions from the text of Paulus by Tribonian. Mommsen suggests 
the insertion between deminu^o and eo oi friuitvLario mortxtoue^ so as to 
bring in the case of death as well as of cap. dem. Such a fuller stater 
ihent would no doubt have been an improVenaent. On capitis dem» see 
above note on 1 25. § 2 (p. 165)* 
: 1 27. pendentes-maturosl See notes on 1 12. § 5 (pp. 91, 92). 

feret] See note on 1 12. pr. (p, 79). 

die legati cedente] * when the legacy vests\ 

R. 12 
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(a) When the person who is entitled to a l^acy is asoertained, diex 
oedit^ ^time runs' : when the logacj becomes payable, dies uenit (ti^itl) 
<the time is oome\ The two dates are sometimes identical, sometimes 
differentw As a rule a legacy vests at the death of the testator (according 
to the lejp Fapia Foppaea, on the opening of the wjll, Ulp. xxrv. 31), 
ia whoever is then the person named as the legatee is entitled to it, and, if 
he dies, his heir can claim it. It will not however be payaUe, tmleBs and 
until the testator^s heir has entered on the inheritanoe, that being essen- 
tiai to ihe will duiy taking efBecL A legacy in diem or ea; die, i.e. ex- 
pressly bequeathed to a person on or from a future time, vests at the 
death of the testator, but is not payable till the prescribed time ani ves. 
A legacy on condition does not yest till the condition is fiiMlled, and 
hence, if the legatee dies before this, the legacy lapses altogether : the 
legatee's heir can claim nothing (B» xxxvL 2. 1 5 ; 1 21). A legacy of a 
usufruct did not vest till the inheritance was entered on : as it could 
not be transmitted to the legatee^s heir, time did not move tiil tiiie 
legatee could at once begin uti frwL If the usufruct was given £rom a 
future date, or npon a condition, there would of course be a further 
postponement tUl the arrival of ihe date or the fulfihnent of the oon- 
dition (ib. 1 5. § 2 ; vii. 3. § 3). It was the same with all l^acies to 
slaves (Yat. 55) : they were offcen coupled with maniuuission, and, as 
manumission only took effect on the inheritance being entered on, legacies 
to slaves did not vest before that. Otherwise they would vest while he was 
yet a slave, and therefore would enure to his master, not to him(D. xxxvl 
2.15. §7; 17. §6; 18). 

(5) llie origin of the phrase dieg oedit is not ceaiain. It is i^plied 
chiefly to legades, but also occasionally to freedmen's services (D. xxxvm. 
1. 1 23. § 1 ; cf. 1 34 dum lanffuet libertuSj patrono operae quae iam cedere 
eo^fterunt, pereunt) ; to time of mouming (tempue eedit D. m. 2. 1 8) ; to 
the year allowed for bringing an action (annue eedit D. m. 6. 1 6; iv. €. 
1 j^8. $ 4; m. 24. 1 15. § 4) ; to the time for accepting an inheritanoe (^mi 
eretionis cedere Gal n. 10) ; or for claiming bonarum poseessio (IX xxk. 6. 
1 1. § 1 ; xxxviL 1. 114); or for being excused from pubHc duties (D. l. 5. 
1 4) ; to stipulations, when the event causi^g a fiDEfefbiire eommeoceft (D. 
XLYi. 7. 1 13. pr.) c£ L. 16. 1 213 ^Cedere dvem^ ^dgmficat meipere deberi 
pecuniam: ^uenire diem^ siffnificat eum diem ttenieee, quo peewnia peti postit, 
Uhipure qwis stipulatus fuerit, et cessit et uenit dies: mbi in diem, eessit dies 
md nondum uemt: vbi eub eondicione, nique oessit neque uenit diesy pendemte 
adhue condioione, 1 have not seen any where the ^plicaticm of the phrMe 
to ii8uoapi<»i. 

Probably the meaning of the phrase is Hhe day moves', 'passes', ^goes': 
i.e. the right or claim was before only in embryo, a mere possibiHty : now 
it becomes a question of time ; the day moves its first step (dies eedit) : 
^entnally it actually comes (dies tiemt). 

adlme pendentes deprehendisset] 'should have found them still 
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hanging'. They do noi become \im, till he has gathered them, but if thejr 
are yet ungathered, he has it in his power to make them his. If they had 
been separated from the ground by someone else (not aoting i(x him), (ihe 
property would abeady have passed away. Cf. D. vii. 4. 1 13, and above 
1 12. § 5. 

stantes] See note on pendentes 112. § 5 (p. 92). 

ad fimctuarilim pertinent] ^belong to him', but only inthis sense, 
that he can make them his own by gathering. Cf. D. xxn. 1. 1 25. § 1 
Cum <xd fructttarium pertineant fructui a quolihet tati, quanto magis hoc in 
bonae fidei possessoribus recipiendum eet, qui plus iuria in pereipiendis 
Jructibus kaberUF cum fructtiarii quidem nonfiant, antequam ah eo perdpi- 
antur, ad bonae fldei autem possessorem pertineantf quoquo modo a solo 
separaHfuerint, 

§ 1. dominns] i.e. the owner who has granted the usufruct. See note 
on 1 13. § b paterfamUias (p. 108). 

tabemlB, &c.] 'to use the shops (of which he has granted the usufruct) 
either for his goods, or for carrying on any business'. Ulpian in comment- 
ing on the edict, which gave the actvo tributoria (see below on 1 31) against 
any one st scierit seruum pectUiari m^ce negotiarij says Lic^ m>ercis apptl- 
latio angustior sit, ut neque ad seruos fuUones uel sarcinatores ud texiores 
ud uenalidarios pertvneat, tamen Pedvus scribit ad omnes negotiatioHes por- 
rigendum edictum (D. xiv. 4. 1 1. § 1). 

It was common in Bome and other places to have sheds attached to the 
outside of the houses, aud such taheimae were used for a variety of purposes. 
Thus the house of Pansa at Pompeii has on three sides shops and small 
lodgings, and among them a bakery (cf. 1 13. fin. ; xxxm. 7. 1 15. pr.) ; one 
of these only commimicates with the house. (Of course tahemae might be 
independent buildings.) The encroachments of shopkeepers on the streets 
are declared by Martial vii. 61 to have made Rome into one big tdberna, 
See Becker s GdUus ed. GoU, ii. p. 282. 

llti<llie] *of course'. The fructuary is not bound only to use them him- 
aelf. He may let them ; and may let them for a dififerent class of goods 
from those for which the testator used them. C£ 1 9. fin. 

illnd soliuii obseruandiuu] Hhis rule however must be kept, viz. that 
the fructuary must not exercise his right of usufruct either in a way alien 
to its proper nature and limitations, or so as to be an instdt or outrage', 
probably to the proprietary or to the memory of the testator. 

alnitatlir] See above note on 1 15. § 1 (p. 117). 

contnmeliose imurioBeue] These words are much discussed in con- 
nexion with the actio iniwiarwm (D. xlvii. 10). See note below on 1 66. 
Exactly what usage would be held to be instdting and outrageous may not 
be easy to define. Stephanus illustrates ahviatur by making the tabemae 
into a stable, and contum^liose iniurioseue by making them into a brothel. 
No doubt something of this sort is meant ; cf. D. xviii. 7. 1 6. pr. 

§ 2. cuiuB testator quasi, &c.] *whose empty (or *idle') servioe, if I 

12—2 



180 Special traimng. Cloacarium. 127. §§2, 3. 

may 8ay so, the testator was wont to uso'. Uacum is apparently opposed 
to trained or skilled service acd special charge. Quad is an apology for 
the ezpression, but one would have expected the order to have been ratber 
cuiiu qucui uacuo ministerio, Stephanus has oIk€tov yjtiXfiv Koi fiovov vmjpe- 
ciay tltoOoTos t^ SfaTTOTjj iroitlv. 

disciplinis nel arte institaerit] 'has given him education or profes- 
sional training*. Di^ciplinae is a general word for schooling, and the pliu*al 
emphasizes the variety of subjects of instruction. Cf. Quintil. viii. 3. § 76 
ut terram cultu, sic animum disciplinis m^Oorem uberioremque ficri; Suet. 
Qram, ii ; Colum. rv. 3. § 2 ; D. xxvii. 2. 1 2 (of a guardian's claims for 
reimbursement) si dicat impendisse in alimenta pupilliuel discipltnas; 
of a slave, xix. 1. 1 13. § 22. Arte will refer here to training for a particu- 
lar profession, e.g. as physician, actor, singer, gymnast, &c. So we have 
seruus arte fabrica peritus (D. xxxiii. 7. 1 19. § 1) ; ar« medica (xxxvin. 1. 
1 25. § 2) ; ars pantomimi (ib. 1 27) ; &c. 

§ 3. cloacarii nomine] All rates and taxes or other charges fell upon 
the usufructuary, if accruing during his enjoyment. Such as had accrued 
due before, were payable by the heir of the testator. See 1 7. § 2 notes 
(p. 62). Cloacarium is only mentioned here and in D. xxx. 1 39. § 5 
Heres cogitwr legati praedii soLuere uectigal praeteritum ud trifmtum ud 
scHarium ttd doacarium uelpro aquaeforma, Stephanus says tmytv&aKft» 
rov (nfa-ovtf^povKTiapLov XPV "^^^ oXko$€v Movai, aitfp o^c /Xci ^roi tlniBfi dtdo(r- 
6ai jrepi rrjv avaKaOapa^iv tov ox^tov fj rav drjfioai&v oXk&v, 6 ykp KeKrrfp^vos 
•irXifo-ioy rSv BrjfioaioDV ox«t©v oucovs avayKaC^rai aos €m ro irktloTov rovrovs 
dvaKaBaip€ip, ' The usufructuary is boimd to recognise and provide at his 
own charge what ought to be, or usually is, given in respect of the cleansing 
of the sewers or of the public watercourses'. The fiirther statement that 
the neighbouring occupiers have as a rule to clear the sewers, as they have 
• (Stephanus proceeds) to clean and care for the aqueducts and the public 
roads, is not mentioned so far as I can find elsewhere. In Justinian's time 
the deansing of the sewers and watercourses and oontrol of buildings, &c. 
belonged to the bishop and principal inhabitants : both trust fimds and 
public moneys are named as applied to the defrayaJ of such expenses ; and 
an imperial auditor {discussor) was occasionally sent to inspect, but without 
power of charging fees or imposing taxation (Cod. i. 4. 1 26 ; x. 30. 1 4). 

ob formam aquae dnctns] (a) Forma is a general term denoting the 
trough or channel of the aqueduct, i.e. the inclosing structure of the 
water. Frontinus Aq, 126, after speaking of the damage caused by the 
neighbours to the aqueducts by planting trees too near, goes on Deinde 
uicinales uias agrestesque per ipsas formas dirigunt, 'they make occupa- 
tioii- and farm-roads along the (outside of the) aqueducts ; ib. 75 Plerique 
possessoruMf e quorum agris aqua circumducitur, svMnde formm riuorum 
perforant, i.e. *tap the aqueducts for their ownpurposes'. Probably/or?»a 
was used specially of a brick or stone-built conduit, cf. Anou. (M. Cetius 
Faventinus? Teuffel,. Oesch, § 264 ed.. Schwabe) d-e -diuers, fabr, arch. 
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(appended to Bose's edition of Vitruyius) 6 IhictuB autem AqtM quaUuor 
generibus fiunt^ autfomui structUi atUfistuIisplumbeis aut tubis ud canali-^ 
bus ligneia aut tuhis fictUibus. Si per formam aqua ducitur, structura eius 
diligep>ter soliofari debet, ne per rim>as pereat, CanalicvZus formae iuxta 
viagnitudinem aqu>ae dirigatwr. Vitruvius in the passage on which t^s is 
founded uses (for the first genus) the term riuis per canales structiles (v](ii* 
7» init.). An inscription at Cora (1779, Wilmanns) records that some 
magistrates aquam cadestem dUabentem montibus coUectam interciso aagerf 
performam cur{a) suafactam in piscinis repurgatis longo tempore cessanti- 
bus p{ecunia) p{ublica) perdvaerunt. Cf. Cod. Theod. xiv, 6. 1 3 Calcis autem 
uekationis (^carting of chalk') ita sit ratio partita, tU mUle quingenta onera 
formisy alia sartis tectis annua deputentur; ib. xv. 2. 1 5 JEos, qui aquae 
copiam ud olim tid nunc per nostra indulta m^eruerunt, eius usum aut ex 
casteUis aut ex ipsis formis iubemus dicere, neque earum fistularum, quas 
matrices uocantj cursum ac soliditateni attentare, i. e. from the reservoirs and 
main channels, not from the subordinate pipes ; (this law is greatly confused 
bj being amalgamated with the next in Cod. Just. xi. 43. (42) 13); ib. 1 8 ; 
L 9. A comes formarum, president of aqueducts, is mentioned in the 
Notitia Dignitatum. But the most important passage for our text is ib. 
1 1 (=Cod. Just. XI. 43. (42) 1 1) 330 A.D. Possessores, per quorum fines 
formarum meatus transewrU, ab extraordinariis oneribus uolumvs esse inanes^ 
ut eorum opera aquarum ductus sordibus oppleti mundentur, nec ad aliud 
superindictae rei} onus iisdem possessoribus attine^uiis, ne circa res alias 
occupati repurgium formarum facere non occwrrant. So an estract from 
^Mago and Vegoia^ in the Gromatici, p. 349, Lachmann. Aquarum ducttis 
per medias possessiones diriguntur, quae {quil) a possessoribus ipsis uice 
temporum repurgantur: propter quod et leuia tributa persoluunt (where leuia 
is probably, 'light' in comparison with the usual tribute). 

{b) What the pajment was which is named in pur text is not quite 
clear. In D. xxx. 1 39. § 5 (quoted in last note) we have a payment pro 
aquae. forma. In xix. 1. 1 41 Papinian says Jn uenditione super annuo^ 
pensitatione, pro aq^iaeductu infra domum Rom/ze constituium, nihtt comme- 
moratum est, where Mommsen suggests intra and constituto» Perhaps con- 
stituta may be better. Frontinus {Aq. 118) says the expenses of the public 
establishment for the care and repairs of the aqueducts were defrayed 
from rents {uectigcU) imposed on occupiers of land or buildings adjoining 
the canals and reservoirs. Stephanus takes our passage to refer to a pa,7- 
ment for cleansing. Certainly a fixed rent imposed on the neighbouring 
occupiers, by way of commutation for an ancient duty of cleansing the 
aqueduct, seems the most likely meaning; but a water-rent wouid also 
suit the passage of Papinian. It is not very probable that Frontinus 
referred to rents paid by occupiers of surphis lands, bought by the state 
whem constructing the aqueducts, for these were, he says, sold again (§ 128). 

1 Godeiroi explains this by cuiuscunque superindicti, i.e. *of any other tax*. 
Perhaps it is a Greek genitive * other than the above-named tax '• 
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si quld ad oollationem niae] 'anything tbat may be payable for a 
highway rate', Cf. D. xix. 1. 1 13. § 6 Si qua tributorum avt liectigali^ 
iii^icfimime ouim (quid Flor.) nomim attt ad uiae oollcOionem praestanf 
oportet^ id emptorein dare faoere praeetareque oportere; L^ 4. 1 14« § 3 
mmmm munitionesy praediorum ooUationes non permynae sed locorum mwnera 
swnt; 5. 1 11 praediorum colkttio uiae etemendae. Cod. vin. 13. (14) 16 In 
mmma debiti computabitttr etiam id quod propter poeeeseiones pignori datas 
ad coUationem uiarum muniendarum praestitisse creditorem constiterit. 

CoUatio is used sometimes of the total amount raised : e.g. the amount 
raised to pay off the Gauls is called tributo coUaiiofacta (Liv. vi. 14. § 12 ; 
ef. IV. 60. § 6) ; sometimes of the quota of each person ; e. g. plerique omnem 
coUationem palam rmisabant (Suet. Ner, 44). It is frequent in the im- 
perial times, e.g. Cod. Theod. xi. 5. 1 4 ; V. 1 14 ; 17. 14; &c. The eor- 
responding verb confertw is used in the next line. 

On the maintenance of roads, cf. Sicul. Flac. (Grom. p. 146, ed. Lachm.) 
Sunt uiae pMicae quae publice muniuntur et auctorum nomina optinent ; 
nam et curatores accipiunt, et per redemptores munmntur, et in quarundam 
tutelam a possessoribus per tempora summa certa exigitur, Uicinales atttem, 
de pvhlicis quas deuertufitur in agros, et saepe ipsae ad alteras publicas 
perueniunt, cditer muniuntur per pagos, id est per magistros pagorum, qui 
operas a possessoribus ad eas ttiendas eangere soliti sunt : aut, ttt comperimusy 
unicuiqtte possessori per singulos agros certa spatia adsignantury quae suis 
inpensis tueantur; Dig. XLin. 8. 1 2. § 22 where the test of a road hemg 
private is its having been constructed e^ collatione priuatorum^ whereas if 
it be repaired ex coU. priu. it may be public all the same ; Cod. Theod. xv. 
3. 1 2 (a.d. 362) In muniendis uiis iustissimum aequUatis cursum rdiquU 
auctoritas. Singuli enim locd d^nt quaeque sortiri ut sibi oonsulant uel 
mgligentia uel labore. Igitur eos loca iuxta m^em priscum delegata curare 
oportebit, Cf. Kuhn, Verfassung des rom. Reiches i. p. 62. In Rome the 
house-owners were bound to repair, or pay for the repairing of, the public 
roads in jfront of their house : Lex Ivl. municip. (Bruns p. 96 sqq.) 7 — ^13. 

qnod ob traiisitnin ezercitns, &c.] 'what is contributed out of the 
produce on account of the passage of troops^ Sicul. Flac. (p. 165 ed. 
Lachm.) Quotiens militi praetereunti aliiue cui cofnitatui (any official suite) 
annona publica praestanda est, si ligna aut ^ramenta deportanda, quae- 
rendum quae ciuitates quibus pagis huivamadi munera praebere solitae eint. 
Nothing more specific seems to be known. Soldiers carried their rations 
with tibem, but were allowed to receive from their hosts, though forbidden 
to take by force, oil, wood and bedding, cf. Cod. Theod. vn. 4. 1 5 ; 9, &a ; 
Cod. Just. XII. 37. £ut these constitutions are of the fourth century ; and 
at different times in the various provinces rules for the provisioning of the 
troops on march may easily have taken the shape of requiring the oc- 
cupiers of the district to provide rations, and perhaps of crediting them 
with the value as paid on account of taxes. The possessores were required 
or allowed sometimes to pay their taxca, or part of them, in kind. Ct 
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Hygin. Oram, p. 205. (See Marquardt, JSiaaUverw. n. p. 824 folL) Soflii a 
method of proviBioning troops or officera in transit was presmbed by 
Justinian in the 130th Novel as a universal rule. In earlier times we 
have a reference, not indeed to supplies being made to an army on tbe 
march, but to troops being quartered for the winter and requisitions being 
made by the magistrates. For the lej^ Antonia de Termesnbus (A.n.a 
683, Bruns p. 86) forbids (cap. 5) soldiers being quartered for the winter 
on the inhabitants of the free and allied community oi Thermeses in 
Pisidia, or the magistrates making anj further requisitions on them thaa 
were authorized in the lex Partia (the details of which aro unknown ; cU 
Liv. xxxiL 37). 

si qnid mimicipio] sa debeatur. 

possessores] ^occupiers of land, land-owners'. Besides the technical 
sense of ^MeMor as distinguished from ^owner' (D. l.16. 1 115) poseeeeor 
{possessioy possidere) is often used in a more popular sense, as we in English 
speak of the possessors of land, and possessions in land, meaning ownen» 
of and property in land. C£ D. L. 16. 1 78 Interdum proprietatem quoqw 
uerhum possessionis sig^ni/lcaty sicut in eo qui ^ possessiones suas^ legasset^ 
responsum «8^/ xi. 4. 1 1. § 1 SeTUxitis censuit ne fugitiui admvttaniur in 
saltus, neque protegantwr a uilicis uel procuratoribus possessorum, So 
security for s^pearance in court was not required from possessores rerum 
immobUium^ and Macer goes on to define who for that purpose come und^ 
this term (D. ii. 8. 1 15) Fossessor is accipiendtts est, qui m agro ueL 
eiuitate rem soli possidet aut ex asse aut pro parte, Sed et qui uectigalem, 
id est empkytevticum, agrum possidet possessor ifUellegitur. Jtem qui solam 
proprietatem hahet, possessor intdlegendus est : eum uero qui tantum ftsum- 
fructum hahet, possessorem non esse Ulpicmus scripsit.,,Si fimdus in dotem 
datus sky tam uaor quam maritus propter possesswnem eius fundi possessores 
intellegimtur„.,TutoreSf siue pupilli eorum siue ipsi possideant, possessorum 
loco kabentur ; xxvii. 9. 1 5. § 10 9i6 propter modicum aes alienAim magna 
possessio distrakatur; XLix. 18. 1 4 Uiae stemendae immunitatem ueteranos 
non kahere rescriptum est : nam nec ab iMtrihutionibus quae possessiombus 
Jiunt ueteromos esse excusatos pcdam e«^; L. 15. 1 4. § 2 ; 1 5. pr. ; Cia Agrar, 
III. 4. § 15 Siluam Scantiam uendis: populus Romamu possidet: defendo, 
Campanum agrum diuidis : uos estis in possessione : non cedo, Denique 
Italiae Sidliae ceterarumqua prouinciarum possessiones uenales ac pro- 
scriptas kac lege uideo: uestra sunt praedia: uestrae possessUmes, So, fine- 
quentlj in the Gromatici, of persons to whom land had been assigned as 
property ; e.g. p. 130 in agro diuiso continuete possessiones et adsignantur et 
redduntur ; p. 201 adsignare agrum circa extremitatem oportet, ut a posses- 
soribus uelvi terminis fines optineantur ; pp. 49, 50, 51, &c. (Cf. Savigny, 
Beckt des Besitzes § 8. p. 104 ed. 7). In the arrangements of the later 
empire the tax payers are distinguished into two classes possessores and 
negotiatores, ^landowners and traders', the former paying according to the 
extent aud cultivation of their land, the latter paying according to the 
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amount and Valiie of their total prbpeHy. Henoe the pOBiiionofpos^eMores 
in such expressions as Cod. Theod. ix. 27. \Q si qtdsforie homratoruniy de* 
curionum, possessorum^ postrenio etiam colonorumf aut cuiudibet ordinis; 
XIII. 9. 1 4 possessoribtis ud senatoribus vd priuatis; Nov. Valentin. m. 61 
1 2. § 1 senatores ud uniuersos possessores, &c. See Kuhn's VerfiMung l. 271 ; 
JMarquardt, Staatsverw, li. p. 227. 

certam partem fructuum oiliori pretio addicere] Kuhn {Verfas- 
mng L p. 64) is probably right in refernng (as Noodt de usufr. i. cap. 9 had 
previouslj suggested) to this arrangement the passage in D. L. 3. 1 18. § 25 
JPro^erea habent quaedam civitates praerogatiuam, ut hi, qm in territorio 
earum possidentf certum quid fi^menti pro mensura agri per singulos annos 
praebeant: quod genus coUationis murnis possessionis est (^is a dutj falling on 
lahded property'). Nothing else appears to be known of the arrangeinent. 

addicere is used of the judge assigning an insolvent judgment debtor 
-iohis creditor, e.g. Liv. vi. 15. § 9; Cic. Flac, 20. § 48; Quintil. vn. 3. 
§ 26 ; of the assignment of the goods (in place of the person) of the same, 
e.g. Cic. Uerr, l 52. § 137 ; Qai. iii. 79 ; of similar action of the Praetor in 
«the formal in iwre cessio, e.g. Gai. n. 24: or in adoption, e.g. GaL i. 134; 
x>r in appointing a judge, e.g. D. v. 1. 1 39 ; 1 46 ; 1 80; or arbiter x. 2. 1 30; 
of an auctioneer knocking down the thing to a bidder, e.g. Cic. Caecin, & 
§ 16; Suet. ItU, 50; Lex Uipasc, 9. p. 142 Bruns; of a seller making over 
the propertj, only on condition that no better offer is made by a oertain 
day (called addictio in diem), e.g. D. xviii. 2. 1 4. § 1 seruis uenditis et in 
,diem addidtis, Also metaphorically, *give up', *hand over', e.g. Cic. Fis. 
■ 24. § 56 Uendebas auctoritdtem huius ordinis, addicebas tribuno pl, considd- 
4um tuum; Uerr, Aot. i. § 12 ; Planc, 39. § 93 senatiis, cui mesemperaddixi; 
&a, cfl D. xu. 1. 1 30. § 3. In our passage it seems to mean nothing more 
?than tiendere: cf. D. ll 18; 8. 1 7 (5) Decuriones pretio uUiori frumentum 
quod {quaml) annona temporalis est patriae suae, praestare non sunt 
cogendi; in xlviii. 11. 1 3 uendere is used in the same context. 

fisco] We should say 'to the Crown'. Baskets were used to oonvey 
>money in Cicero's time, Uerr, Act. i. 8. § 22; Act. il 3. 79. § 183. The 
.application ofjlscus to the imperial treasury is not without analogies in 
.English, e.g. the *Privy Purse' and the *Exchequer' (fix)m the table*cover 
like a chess-board). It is necessary to distinguish five things in imperiai 
•times. 1. Aerarium, cailed for distinction aerarium JSatumi (from being 
kept in the temple of Satum), the public treasury under the control of two 
praefecti, It received the taxes from the provinces which were under 
the senate. In and after the 3rd oentury those taxes came to ihe fiscus, 
-and the aerarivM Satumi became only the treasury of the city of Rome. 
.2. Augustus established an aerarium mUitare to furnish pensions to veterans. 
It was supported by the succession duty of 5 per cent. {uicesima heredita- 
Jum\ and the duty of 1 per cent. on sales {cerUesinia rerum uienalium), It 
was inanaged by thvee pra^fecti. 3. Thejiscus was the emperor's treasury 
whicb received the taxes froin the imperjal provinces, the proceeds of the 
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domain lands in all the provinces, the goods of condemned persons and 
other items. Out of this exchequer were defrayed the expenses of the 
army and navy, of the military roads, the post and public buildings, and 
the supply of com to the City. It was under the oontrol of a procurcUor 
a ratumibtUy also called pro&wrator fisd, and from Diocletian's time rationalis 
(D, I. 19) and eventually comes aerarium largitionum^ The fiscua belonged 
to the emperor, the aerarium (theoretically) to the people, but eventuaUy 
the distinction dropped. Pliny speaks of it as real {Paneg. 36) ; Tacitus as of 
so consequence {An, vi. 2) ; Dio Cassius (liii. 22) says he cannot distinguish 
them : Justinian treats them as identical {Imt, ii. 6. § 14) and has doubt- 
less often substituted fiscus for aerariwn in the Digest. 4. The patrimo- 
mum Caesaris was the private property of the emperor derived from mines 
and other monopolies and from inheritances, but also including the 
revenues of Egypt (Tac. H, i. 11), such as in other provinces passed to the 
a^erarium or fiscus. This was managed by procuratorefi and treated as 
crown property, passing to the imperial successor, not to the private heirs. 
6. MesprittcUa, separated from ihe patrim>on£um by Severus, with a separate 
procurator ap^mied to manage it, comprised such property as the emperor 
disposed of by wiU. See Marquardt, Staatsverw. ii. 292 foU. ; Mommsen, 
JStaatsrecht IL 952 foU. ; Hirschfeld, Verwaltungsgeschichte i. 1 foU. 

fasiones] This word (except in the Uteral sense of 'pouring', 'melting') 
occurs only in Cod. Theod. xi. 28. 1 6 where a relaxation from payment of 
arrears is granted to Africa by Honorius usqm in initium fusionis quintae^ 
which is taken to mean 'to the end of the fifbh taxation' {^indictio, on 
which see Savigny, Verm. Schr. ii. 130; Marquardt, Staatsveric. ii. 237). 
Bas. has jcat ra brffwo-ta riXrf 6 r^y xPW*'^ c;^a>i/ d(d«»<rcv. Steph. after speak- 
ing of the occasional duty of selUng cheaply to the city, adds eltiBafri de 
Kai Tivas irpa<T€iS tvavovs irpos rov (f^iaKov Troi^iaOai ' Ka\ XPV '^^'^ ^-o ivrtvd^v 
Papog tiriyivoiaKeiv rov ovaov^f^povKTOvdpiov' dtdaxri de Ka\ ra drfpoaia TgXca-" 
lurra, tis pavBavfis, &a, referring to 1 7. supr. Monmisen takes the iirst part 
of this to refer io fi>sco fusiones praestare. The inferior Mss. have^wc^iowe* 
(for fusiones\ a word often used in the codes of a pubUc duty, and speci- 
aUy of a pubUc tax, e.g. Cod. Just. iv. 49. 1 13 Fructv^ post perfectum 
iwre contractum emptoris spectare personam conuenit, ad quem et fano- 
tionum grauumen pertiiiet; vii. 39. 1 6, &c. It is difficult to aooount for 
fuLsion£s in the Elor. ms. : otherwise fwnctiones is a much more probable 
word for Ulpian to have used. 

§ 4. si per stipulationexii seruitus debeatur] Hasse {Rhein. Jfus. 
i. p. 103) takes this of an obUgation on the heir to constitute a servitude, 
the obligation arising from a formal promise of the testator. Jhering 
{Jahrbiicher x. 560) takes it of a servitude abeady constituted by a stipula- 
tion on the part of the testator or other previous owner. The expression 
seruitus debetur seems a perfectly natural one to use in the former case ; D. 
viiL 4, 1 6. fin. is probably an instance; D. XLVi. 4. 1 13. § 3, which Hasse 
quotes, may or may not be one. In the latter case the expression is fre- 
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quently used (ag. D. vin. 2. 1 17. § 3; 3.123. §3; 1 34. pr.; xll 1.120.§ 1). 
In practice there would ofben be little differenoe between the two, as a 
promiae to constitute a servitude would probablj be treated as sufficient 
without anj further proceeding, just as in England an agreement for a 
lease or partnership, &c., is offcen acted on, without the deed ever being 
drawn or executed. Our passage seems so parallel to the questicm dis* 
cussed by Marcellus in vnL 4. 1 6 that I take it the testator had promised 
to grant a seryitude, and Ulpian gives it as his opinion {puto dioendum 
is in Lc. ptUcU permittendum), that the fructuary must permittheservitade 
to be esercised. Indeed the heir would have a right to impose it formally 
before putting the fructuary into his right (D. xxx. 1 116. § 4), and would 
not have to compensate the fructuary, for the usufruct would be held to 
have been bequeathed subject to that condition. 

On the general question of constituting a servitude by stipulation see 
on 1 3. pr. (p. 38). 

§ 5. si senias snb pcena» &c.] Occasionally certain conditions were 
imposed when a slave was sold. Four such are specially treated of ; («) 
that the slave should, after a certain time, or on arriving at a certain age, 
be set free ; (b) that a woman should not be prostituted ; (c) that the slave 
should not be set free ; (d) that the slave should be removed and should 
not retum to a particular place. See the titles D. xvin. 7 ; Cod. iv. 55 — 
57. In all these cases a pecuniary penalty {mb poena) for breach was 
sometimes stipulated : but in the first case the slave became free without 
the purchaser^s act at the time stated. This was by a constitution of M» 
Antoninus (D. xviii. 7. 1 10; XL. 8; Cod. rv. 57. 1 2; 1 3). The pecuniajy 
penalty was apparently not exigible, the object being already seoured (D. 
XLV. 1. 1 122. § 2 ; Cod. IV. 57. 1 6). In the second case the seller stipulated 
either for the right of resuming property in the slave (ahducendi poteetGu), 
orfor the slave^s becoming ipsofacto free : and freedom was declared by the 
Praetor, if the seller consented to the prostitution (D. XL. 8. 1 7 ; Cod. rv. 
56. 11). In the third case the law came in aid, and nullified any manu- 
mission contrary to the condition, but an action for the penalty did not lie 
on the stipulation, but it did ea; v/endito (D. xviii. 7, 1 6; Cod. rv. 57. 15; 
D. XL. 1. 1 9. § 2. ; 9. 1 9. § 2). In the fourth case the usual stipulation was 
that, if the slave came and stayed in the prohibited district with the pur- 
chaser^s consent, the seller should have the right mambs inicere or (zbdueere, 
i. e. to resume the property. If the purchaser set the slave free, the crown 
claimed him as slave (Vat. Fr. 6 ; Cod. iv. 55. 1 1). This condition was 
intended for the protection of a master from a violent slave, and could be 
remitted by the seller (D. xviii. 7. 1 1 ; Vat. Fr. 6). Cf. Jhering, Jahrb, x. 
^47, 548 ; GlUck xvn. 199 foU. 

interdictis certis Qnibusdam] iin r^ KaXveaBai nv^v Bas. ^n-i r^ /i^ 
c7ri/i(ti/ai avTov r© tottc^ Steph. ; in accordance with which latter Godefroi 
understands lod^, But I see no reason for restricting the general words of 
our law. Any negative condition is included, thcugh practically of usual 
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conditions those forbidding residence in a particular place are chiefly within 
the purview. Ne manumittatttr and ne prottituatwr are out of the question, 
because a fructuary had no power to manumit) and prostitution would be a 
breach of iAtt general rule ne abviatur (1 15. § 1). A condition that the 
slave should be removed from his own cit j (de ciuitate ma) carried with it 
an exclusion from Rome also; and exclusion from a particular province 
carried with it ezclusion from Italy also (D. xviiL 7. 1 5 ; Cod. iv. 65. 1 5). 

If a pecuniary penalty was bargained for (in a case of prohibited resi* 
dence), Fapinian at one time thought it could be enforced in an action 
on the sale, only if the stipulator was himself liable pecimiarily on the 
same condition. 'Bevenge was not a good consideration'. £ut Papinian 
afterwards came over to Sabinus' opinion, that the penalty was claimable 
apart firom this, because the price must be held to have. been dimimshed 
by the insertion of the condition. In the Digest we have Papinian's 
retractation in xvin. 7. 1 6. § 1 to which the original opinion is appended 
as 1 7 (Gluck xvii. p. 210). 

alioquill, &c.] 'otherwise (i.e. if he do not keep the conditions) he is not 
exercising his right of usufruct, as a good man would think right^ and there- 
fore is liable to the proprietary for any loss thereby incurred. See 1 9. pr. 

1 28. Old gold and silver coins, so described, are evidently intended 
not for use as money, but for some other purpose, e.g. for omament or 
curiosity. If they were money, they would not be susceptible of usufruct 
in the proper sense, but only of the quasi-usufruct sanctioned by a senate's 
decree (D. vii. 5). If bowever coins cease to be fungible, i.e. to be con- 
vertible at pleastu^ for the same quantity of the same genus, a proper 
usufructis possible. They then become almost 'medals'. Thus nomismaia 
with the special example oiJUippi (cf. Hor. Ep. ii. 1. 234 rettulit acceptos, 
regale n>omi8ina,pkilippo8)8i.Te reckoned not as money,butas aurumuelargenr- 
tum aignatum (D. xxxrv. 2. 1 27. § 4). Cf. Suet. Aug, 75 SaturTialibtts,., 
modo munera diuidebat uestem et aurum et argentum, modo nummos omnis 
notae, etiam Tieteres regios ac peregrinos (Noodt i. cap. 4). A doubt may 
also have been felt whether such things have any proper 'use' or 'produce'. 
See below 1 41. 

qmbOB pro genunis nti solent] What the precise use 'in place of 
jewels' was we do not know. Doneau {Comm, x. 3. § 14) and others sug- 
gest use as buttons; Noodt (followed by Gliick ix. 175) suggests collections 
of coins. Other uses are conceivable, e.g. insertion in metal cups (cf. Cic. 
Uerr. iv. 27, 28) ; or use as earrings, &c. But the point is quite imma- 
teriaL The material point is that the coins should be sought or used fbr 
their own sake as individuals, and not as mere representatives of value. 

Bolent] i.e. 'men in general are wont*. Cf. Lat. Or, § 1428. 

1 29. onininm bonomm ns. fr.] Two meanings of ihis sentence are 
possible: either that there is no part of a man's property of which he 
cannot bequeath the usufruct (cf. omnium praediorum 1 3. pr. ; omnifruc' 
tuario 1 25. fin.), or that a bequest of a usufruct in the whole of a man's 
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property is allowable. But the former meaning would be better expressed 
by omnium rerum as in D. vii. 5. 1 1 ; 13; xxxiii. 2. 1 32. § 2. The latter 
is the true meaning ; first because bona is a standing expression for aman's 
property as a whole (cf. D. l. 16. 1 49 ; 1 208 ; bonorum possessor, bonorum 
emptor; D. xxxvii. 1. 1 3. pr. bona hie, ut plerumque solemus dicere, ita accC- 
pienda sunt uniuersitatis cuiusque mccesdo) ; secondly because the foUowing 
clause inid excedai dodrantis aestimationem) is referable only to the pro- 
perty as a whole. Bas. translates iravTwv r£p frpayfiarav ; but Steph. naoTjt 
avTov rrjs ovala? *all his property'. The expression occurs in Cic. Caecin, 
4. § 1 umm et fructum omnium bonorum suorum Caesenniae legai. Omnium 
bonorum is equivalent to uniuersorum bonorum (1 34. § 2), unittersarum rerum 
(Ulp. XXIV. § 25) ; totius patrimonii (ib. § 32) ; bonorum (D. xxxiii. 2. 1 24; 
1 37 ; 1 43 ; xxxv. 2. 1 69). An analogous iise is seen in societas omnium 
bonorum (D. xvii. 2. 1 1 ; 1 3. § 1 ; 1 52. § 17 ; § 18) ; uniuersorum bonorum 
(1 63. pr.); totorum bonorum (1 67. § 1); uniuersarum fortunarum (1 73). 
The two meanings are connected. If a usufruct is bequeathed in the whole 
of a man's property, there must be a usufruct or something analogous in 
each item of it, i. e. a usufruct omnium rerum quas in cuiusqu^ patrimonio 
esse constaret (D. vii. 5. 1 11), omnium quas in bonis sunt (D. xxxiii. 2. 1 1) ;^ 
and due security must be given by the usufructuary not only for the 
restitution in specie of things not consumable but also for the restitution 
in genere of money and other things consumable. 

In the content of a tts, fr, omnium bonorum were included nomina i.e. 
debts due to the deceased, especiaUy regular investments (kalendarium) ; 
and debts due from the deceased were first deducted (D. xxxiii. 2. 1 24. pr. ; 
132.§9; 137; 143;cf. xvii. 2.13; L. 16. 1 39. § 1; 183; and next note). 

nisi ezcedat dodrantis aestimationem] 'unless the value of the 
usufruct exceed the value of three-fourths of the testator^s property'. Bas. 
^larangely translates dodrantis tov oKraovyKiov (i.e. bessis, Hwo-thirds*), but 
Steph. has rightly rov evvaovyKiov. For the general provisions of the lex 
Falddia, which are here alluded to, see note on 1 5 (p. 45). 

Stephanus raises the question, how the usufruct could possibly exceed 
three-fourths the value of the whole inheritance. He answers that the 
property may have consisted entirely in slaves and animals, which in the 
course of time would die or become worthless, so that the propriety would 
be worth nothing. But it is not necessary to resort to such suppositions 
to find a usufruct of the whole inheritance worth more than three-fourths 
the fee. In an extract from Macer (D. xxxv. 2. 1 68) we have the rules on 
which the value of a usufruct was computed, viz, at a certain number of 
years' purchase of the annual value, the number varying with the age of the 
usufructuary at the commencement. The greatest number given is thirty 
years, and even if the usufructuary was a municipality, and therefore 
entitled to enjoy the usufruct for 100 years (D. xxxiii. 2. 1 8), still the value 
was reckoned at 30 years' purchase only. Unless therefore the fee was 
reckoned as worth at least 40 years' purchase, the municipality would have 
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to suffer abatement of its usufruct, if the heir was to have his Falcidian 
fourth. 40 years' purchase presumes the rate of interest to be 2^ per cent: 
onlj, a rate of which an example is indeed found in the tabtdae oliTnentanae 
(see note on 1 7. § 2, p. 64), but 5 and 6 per cent. were more common rates, 
and both are also found in such calculations (see same note). In D. xxxv. 
2. 1 3. § 2 the value of an annuity is said to be such a sum as at 4 pcr cent. 
would y ield the amount of the annuity, i. e. 25 years' purchase. And in 
Capit. Anton, P, 2, 4 per cent. is called the lowest rate of interest. Cf. ib. 
Alex, Seu, 21. § 2. At any higher rate than 2^ per cent. a legacy of a 
usufruct of all the testator's property to a municipality would have to 
suffer abatement. But, besides municipalities, a usufruct lefb to any one 
under the age of 20 years was reckoned by Ulpian at 30 years' purchase, 
and the same value was very commonly extended, according to Macer, 
when the age was imder 30 years. If we assume a rate of 4 per cent., a 
usufruct of all the property left to any one under the age of 40 or 41 years 
would exceed in value three-fourths of the fee. 

Several questions arise to which it is not easy to give answers. (a) If 
a usufruct and an annuity are lefb to a corporation, is the annuity to be 
valued at 25 years' purchase according to D. xxxv. 2. 1 3. § 2, and the 
usufinict at thirty years' according to 1 68. pr. 1 If interest be reckoned 
at 4 per cent. the present value of the fee simple is no more than 25 years' 
purchase, and therefore is not more valuable than the annuity reckoned as 
in 1 3, and less than the usufruct reckoned as in 1 68. 

(6) Even where the period of usufruct is not fixed, but depends on the 
life or non-diminution of caput of an individual, the value of the reversion 
must be very small, if the life be young. In the case supposed in our text 
the heir gets nothing but the reversion, possibly very remote. Is this 
enough to satisfy the lex FaZddia^ or practically to induce the heir to enter 
(c£ 1 73. pr.)? In such a case and also in the preceding one, it seem^ 
reasonable to suppose that, if not by the law, still by the force the heir can 
put upon the legatee, the method of a division of the usufruct would be 
resorted to, and the heir would have his fomrth or, if the reversion be taken 
into reckoning, at any rate, some share of the annual proceeds. Indeed it 
seems that those methods of calculation (1 3. § 2 ; 1 68) are only intended, 
when there are several legatees, and some value must be put upon all, in 
order to estimate the whole amount bequeathed and make a fair propor- 
tionate abatement (cf. 1 1. § 9). 

(c) Suppose this done, is the value so set final, even if the usufruc- 
tuary live longer than the estimated period, and thus practically get 
more than three-fourths, and the heir get less than his statutable mini- 
mum share of the inheritance ? L 47, dealing with annuities, apparently 
decides that the estimate of value is merely provisional, and that in the 
case supposed the heir would eventuaUy be able to claim reimbiu^ment 
of the excess (cf. Amdts in Reckts-Lex, vi. p. 332), and the heir can in view 
of such a contingency demand previous security (1 1. § 16). An annuity 
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does not drop on capitu demimUio occurring to the recipient. But if 
a usufruct were in question, the opposite case might oceur, and the 
fructuary might, in consequence of (saj) 20 jears being assumed for 
calculating the value of his interest, have suffered a laiger abatement 
than was really required. 

{d) In 1 55 another mode is given for estimating the value, viz. what 
it would sell for, but we are not told when this method should be 
adopted. An intending purchaser, no doubt, besides the customarj cal* 
culation of value would have regard also to the health and prospects of 
the fructuary or annuitant. 

Keller {Fand, § 578) with others leaves to the judge the decision, 
according to the particular case, which pnnciple of valuation should 
be adopted, and whether provisionally or absolutely. A variety of 
opinions are given in Matthiae, Controvers. Lex, TheiL n. ; Erhredit s. v. 
Qwiria Falcidia, XUL sqq. 

The principle on which the scale given by Ulpian in 1 68 is framed is 
not declared, but appears to be simplythe probable length of life of persons of 
the ages named, and the interest of monej seems not to be an element 
in the calculation. The present worth of the annuity is thus put con- 
siderably higher than it would be taken by a modem actuary. This 
was an error in favourof the heir, and, as the protecUon of the heir^s 
interest was the object of the lex Falcidia, to «rr on this side was 
probably intentionaL Two writers in the Asiuranoe Magazine, Fred. 
Hendriks, VoL ii. p. 223 (1852) ; and W. B. Hodge, VoL vi. p. 313 
(1857) S have, after careful examination of the table, come to this con- 
clusion. Mr Hendriks compares it with Dr Price's table XLVi., giving the 
result of ^^ the first deductions ever made on the value of life in a city by 
comparison of the deaths at all ages for a certain length of time, with the 
enumerated population living at corresponding ages and exposed to the 
risk of mortality." The table is based on the mortaUty at Stookholm 
from 1755 to 1763, and gives the expectation of life separately for males 
and females, which vary from one another by *3 to nearly 7 yeara The 
mean, as Mr Hendriks points out, comes very fairly near to Ulpian's 
table. I give a table shewing this mean at differ^ ages, and also some 
extracts from Willich's tables for comparison with the Boman tables. 

In this table the number of years' purchase acoording to Ulpian and 
Macer, for each age not given, is the aame as that of the next given 
yoimger age. The value (in the abstract, apart from special circumstances) 
of the reversion expectant on the death of the annuitant may be obtained 
in the modem (i.e. the Carlisle) table by deducting the given number of 
years' purchase from 25 years, if interest be reckoned at 4 per cent., and 

^ I am indebted for these references to my friend Mr Geo. Humphzeys, 
Actoary of the Eagle Insurance Company, who has also calculated for me Xhe 
Stockholm Expectations in the subjoined table for the ages of 41 — 44, and 46 — 
49, which are not given in Mr Hendriks' paper. 
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Yean' pnrchase 


Ezpectation of Life 
(mean of males and 


Years' pnrchase acoording 
to Carlisle table for 
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xagw 
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Annuity on Life. 

1 




UlpiAn 


Macer 


Stockholm 


Carliale 


4 per cent 
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Birth 


30 


30 


1617 


38-72 


14-28 


12-08 
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30 


30 


34-08 
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30 


30 
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30 


30-08 


45-00 
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16 
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46 


13 


14 


16-08 
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12 
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48 


11 
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49 


10 
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13-92 
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13-15 
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50 


9 


10 
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55 
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11-30 
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60 
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9-66 


8-94 


65 


5 
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8-31 


7-76 


70 


5 


? 


6-98 


9-18 


6-71 


6-33 


75 


5 


? 


4-24 


7-01 


6-24 


4-99 



from 20 years if interest be reckoned at 5 per cent. : e. g. the rerersion 
expectant on death of a man aged 30 is worth 8*15, or 5-28, years' pnrchase 
respectively. (In practice modem actuaries adopt a dififerent mode of cal- 
cidating the commercial value of a reversion.) 

est soilis] 'is the better opinion'. A oommon expression : cS. Grai. 
III. 183 ; 193 ; 194 ; rv. 1 ; 60 ; D. XLI. 2. 1 1. § 16, &c. Some doubt is 
implied : what was the point of the doubt here ? Probably whether all 
parts of the inheritance were capable of being subjects of a usufruct. At 
least ihe same expression is used in the same or a similar discussion in 
D. vn. 5. 1 3 Fogt quod (sencUtuconmltum) omnium rerum usus fructui 
legari poterU. Anet wminum? Nerua negamt: sed est uerius, guod 
Ccumti et ProcultLS emetimant^ posse legari, 

1 30. binas aedes] Hwo houses', the distributive numeral being used, 
because aedee in this sense (^ set of hearths' or ^chambers'= ' house') has no 
singular {Zat. Qr. l. p. 443, v. 3 ; cf. § 331). The same expression is found 
in D. VIIL 2. 1 10 ; 1 35 ; 1 36 ; 4. 16. § 2, &c. In D. vm. 4. 16. pr. ; xxxrn. 
3. 1 4 we have duas aedes in same sense, as is shewn by alteras, not alteram^ 
f ollowing in both places. 

posse heredem] The case put is pne of a simple legacy of the usu- 
fruct, without the testator imposing a servitude on the other house, as he 
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might have done either by express words (supr. 1 19. pr.) or by necessary 
implication (D. xxxiii. 3. 1 1). 

MarcelltLS scribit] The passage of Marcellus referred to is in D. viii. 
2.110. 

alteras altins tollendo] Every person is able to do what he likes in 
raising or lowering or altering his own house, unless his house is subject 
to a servitude in favour of another. Cum eo, qui tollendo obscurat uicini 
aedeSy quihus non seruiaty nvlla competit actio (D. viii. 2. 1 9 ; cf. Cod. in. 34. 
18; 19). The servitude ne aedes altius tollantur is spoken of as a itis non 
tollendi, i. e. a right in the dominant house, that the neighbour should not 
raise his house. But a iu^ toUendi is also spoken of (Gai. ii. 31 ; D. vni. 
2. 1 2, &c.) as a servitude (and similarly a iua non auertendi stillicidii as 
well as a ii^ au^rtendi). It is not easy to account for what is apparently 
part of the regular rights of an owner being treated as a servitude. Two 
explanations are given, (1) that the tiM tollendi is a special privilege 
by which a neighbour is bound to waive in favour of another the claim 
he has by any general reatrictions on bmldings in towns to prevent- 
such higher erections. (So Wachter, Pand. § 158, BeiL ii. and others.) 
(2) That after a house has been subject to a servitude ne altius tollantur, 
it can only recover its freedom by a contrary servitude being imposed 
on the dominant house. Hence the seruitus non tollendi is removed 
by a seruitus toUendi, (So Vangerow, § 342, n. 3, and others.) Neither 
explanation is very satisfactory. 

officere luminibus] The ms. reading obscurare luminibus must be 
wrong, as the verb is transitive. The origin of the error is clear, if the 
extract from Marcellus' Digest in D. viii. 2. 1 10 is looked at. In the state- 
ment of the question to Marcellus the words are keres aedes aUeras alHus 
toUit et luminibus tuis officit. In the answer of Marcellus the words 
are non duhium est quin heres alias possit altius toUendo obscurare 
lumina ieffotarmn aedium; and lower down sed ita officere luminibus 
et obscurare legatas aedes conceditur, ut non pemtus lumen redttda' 
tur sed tantum rdinquatur quarUum suffidt habitantibus in usu» diumi 
moderatione, Some copyist has confused the two phrasee ojfUxre 
luminibus and obscurare luminou Either will do in our passage. I 
prefer oficere luminibics because obscwra/re is so likely to have been sub- 
stituted by some one who sees it occur twice in our passage immediately 
after. Were it not for the extract from Marcellus, obstruere would be an 
easy correction for obscurare. See above 1 13. § 7, and note there (p. 112). 
Perhaps, however, obstruere is more suited to actual blocking up of win- 
dows than to the prejudicial effect of other. erections, and officere is per- 
petually used in the Digest in. the sense required, Bas. has o-Kori^fur ra 
4)wra which looks like obscurare, but Steph. ifinobiicw roiy 0Q><ri with 
a-KOTurOivra used afterwards, which I take to indicate that Steph. read 
officere luminibvs, 

The comparison of our passage with the extract from Marcellus shows 



11 30, 31. A slave^s peculium. 193 

that when a writer says MarceUus, &c. 9cribU, we cannot conclude that 
he gives the exact words of the author referred to. The substance is 
here accuratelj given. 

CLHOHiain, &c.] The principle is that the heir must not neutra- 
lize the gifb of his testator bj rendering the house of the fructuary 
uninhabitable, but, subject to this, he can do with his property what 
he chooses. 

auod nsqne adeo temperandnm est] 'which right of raising his 
own house and obscuring his neighbour^s must be so moderatelj ex- 
ercised that, &c.' 

1 31. (a) This law is ludicrously out of place between 1 30 and 1 32, 
if the connexion of the thought be regarded. But the place was really 
determined by totally alien considerations. It is an extract from PauFs 
lOth book on Sabinus and consequently comes afker the extracts from 
the third book. 

(6) The purport of the law is that ^ex re fructuarii^ includes not 
merely the fructuary^s own goods managed by the slave, but also the 
8lave's peculiumj whether it consisted of gifts from the fructuary or of 
money allowed him to use, or of the slave'8 savings. Legally the peculium 
still remained part of the property of the fructuary : practically it was 
the slave^s, and the acquisitions made out of this peculium would belong 
in the same way. This double aspect of the peculium shewed itself from 
several points of view. As regards dealings with third parties it was the 
slave^s property and was answerable for the slave's debts; qtuisi patri- 
monium liberi kominis peculium serui irUdlegitur (D. xv. 1. 1 47. fin. ; 
1 32. pr.). He could even have business with his master as if there were no 
domestic relation between them ; purchase and sale, letting and hiring, 
pledge and suretyship, gifb and loan, all might take place between the 
slave and his master or third party ; just as between one paterfamilias 
and another (ib. 1 47. § 6 ; 1 49 ; cf. xxxiii. 8. 1 22. § 1 ; XL. 7. 1 14). On 
the other hand, the peculium existed, both as a whole, and as regards any 
particular things in it, only so long as the master willed (ib. 1 4. pr. ; 1 8). But 
he could not withdraw it so as to defraud the slave's creditors (1 21). He 
had however the right as between himself and other creditors of the slave, 
of deducting payment in full of his own debt, unless the slave was carrying 
on a particular trade with the master^s knowledge. In that case the 
master could only claim his proporiion (D. xrv. 4. 1 1. pr. ; 1 5. § 7). 
Actions for and against the slave were brought in the master^s name 
(xv. 1. 1 44). As the slave might also be acting not for himself but on 
behalf of his master, this fact if proved made the master responsible, 
not merely to the limit of the peculium but as for a debt of his own. 
If the master^s own estate had been enriched, the suit was de in rem 
uiBTso (XV. 3) ; if the debt was on the master's guaranty, it was quod 
iusm (xv. 4) ; if the slave was merely the manager of a trade carried 
on for his master, or was the captain of his master^s ship, the master was 
B. 13 
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of course wholly responsible in the acHo iiistitoria (xiv. 3), or actio exerci- 
toria (xiv. 1). But where the slave was concerDed for himself, the action 
was in form against the master de pecrdio (xv. 1), or if the matter related 
to some special trade of the slave'B, it was actio tributoria (xiv. 4). On 
the death of the slave the pectdium fell back as it were into the master^s 
property, imless he allowed it to go to the slave's rejatives or assignees. 
On his being set free or alienated, the pecvZium remained with the master, 
unless expressly stated to accompany the slave (D. xviii. 1. 1 29; xix. 1. 
1 38. pr. ; XL. 1. 1 6). The right of aotion however remained with the 
creditors for a year (D. xv. 2. 1 1). If a slave was in usiifruct, he might 
have a pectUium belonging legally to the proprietary and another be- 
longing to the fructuary (1 2) ; but the creditors were not bound by this 
distinction, and if the one pectUitm was not sufficient, they could come 
upon the other (xv. 1. 1 19 ; 1 32. pr. ; 1 37. § 3). The proprietary and 
fructuary could enforce their claims on the slave, each against the other (ib.). 

(c) The slave was not justified in squandenng the peculium, and 
therefore was held not competent to do so ; he could not make presents, 
even though he had expressly (cf. 1 7. § 1) free management allowed him 
(D. XXXIX. 5. 1 7 ; cf xiv. 6. 1 3. § 2). It is indeed doubtful whether 
and how far libera administratio pectdii really gave fuller powers than 
those of ordinary prudent management (Mandry FamUiengilterrecht ii. 
pp. 103 — 106). £ut management would include power of alienation in 
the ordinary way of business, and such alienation would be valid (D. xv. 1. 
1 48 ; VI. 1. 1 41. § 1). 

(d) The sources of the peculium may conveniently be leferred to the 
heads named in our tezt. 1. Gift by the master (in our case represented 
by the finctuary). The gift must be executed in the usual way by 
delivery or definite separation of the thing given (D. xv. 1. 18). In the 
case of a slave in usufruct or the property of more than one owner, the 
gifb may be made with either of two intentions, i.e. either that it ahould 
form part of the slave's pecvlium belonging to the giver, or that it should 
pass either to the fructuary, or to the proprietor or (partly) to the copro- 
prietor (above 1 22; XLI. 1. 1 37. § 1). 2. The slave may have received the 
thing from elsewhere — a giffc, or legacy, or inheritance, or profit on com- 
mercial transactions, or hire for his services, &c. Legally this becomes at 
once the property of his master (or under circumstances of the fructuary, 
&c.), but the master may allow him to retain it as part of his pecidium, 
1 7. § 1 ; 1 49. (cf. Mandry, pp. 123—125). 3. The slave may save 
something out of his master^s payments to him for clothing, or food, or 
lodging, &c. (cf. XV. 1. 1 39 ; Seneca, ^p, 80. § 4peculium suum, quod com- 
parauefnmJb u&nJtre fraudato, pro capite mmerant), From whatever source 
it was acquired, the pecvlium was often applied to pmrchase the slave's 
liberty. Legally, of course this only meant that the master (or his heir) 
set him free, but retained part or the whole of his peculvum, D. XL. 1. 1 4. 
pr. ; XXXIII. 8. 1 8. § 3 ; § 7. On the bequest of a pecidium see D. xxxiil 
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8. There is a good aocount of {hepeculium in Pernice's Labeo, i. p. 121 
sqq. See also Marquardt Friv, AU, p. 16() ; Mandry, 1. c. 

ei] sc. seruo, 

eins] sc. frvxstwjmiy dependent on Terum, 

compendii] depends on quod, 

1 32. uxias aedea] ^ one house ' the plural of unu% being used in such 
expressionsy only where a plural substantive expresses what is conceived 
as one thing ; cf. hma% aedes 1 30, and Lat, Or, i. p. 442. The words * qwi» 
9olas habet^ are added merely to emphasize unas, 'one house only\ The 
same qualifications apply also tofundum. 

tradit] Perhaps originally ^mancipat\ See Gai. ii. 30; 33; Vat. 
Fr. 47, and note on 1 3. pr. (p. 38). For the general law see D. viii. 
4. 1 6. 

excipere] * except from the conveyance*, ^reserve'. Cf. infr. 1 36. § 1 ; 
D. XIX. 1. 1 21. § 6 qui domum uendebcU, excepit sibi habitationem donec 
uiiieret ; xviii. 4. 1 2. § 12 Si y^nditor hereditatis exceperit seruum sine 
pecuZio; ib. 1. 1 77 ; xix. 1. 1 17. § 6, &c. In the same sense are used 
detrakere (below 1 36. § 1 ; Gai. ii. 33); deducere (Gai l.c. ; Vat. Fr. § 47) ; 
recipere (below 1 36. § 1, where see note p. 208). 

id qnbd peTBonae, non praedii est] This emphatic expression is 
perhaps due to the fact that Pompouius' 33rd book related to rights 
and easements connected with land. At least all the fragments from it as 
collected by Hommel (except one, D. xxii. 6. 1 11) have this connexion. 
But such rights could be created only in favour of another estate ; 
and that estate must be the creator's own, not a stranger^s. Consequently 
a man delivering the only estate which he owned, could nct reserve any 
predial right, for he had no estate left which it could serve (D. vni. 4. 1 1. 
§ 1 ; 16. pr.). But a personal servitude he might reserve. Such are 
ttsus jru/ctus and usus, hahitatio being only a special form of usfws, and 
pa^stio, as here used, a special form of tbsusfructus. 

pascere] A ius pascendi is mentioned among rural servitudes in 
D. viiL 3. 1 1. § 1 ; 1 3, pr. ; 1 4 ; 1 6. § 1. In 1 3 the pasturage is clearly 
a predial servitude tU houes per quosfundits colitur in uicino agro pa^scantur, 
In 1 4 Papinian says, if the estate of the owner of the servitude is mainly 
a cattle-breeding farm, the ius pascendi and ius ad aquam appellendi are 
servitudes to his estate rather than to himself, but that if the testator^s 
words described a particular person as entitled, the heir or purchaser (of 
the estate) will not have a right to the servitude. Stephanus draws a 
distinction between a herd kept for the value nf its produce and one kept 
merely to provide manure for an estate. A right of pasturage in the 
former case is personal, in the latter prediaL In our passage it cannot be 
predial, for the servitude owner has no estate : he has parted with the 
property in a mountain pasture, retaining to himself merely the right of 
pasturing his herd there. Pasturage applies to sheep, goats, swine, oxen, 
horses, asses and mules (cf. Varr. R, R, ii. 1. § 12, § 16). 

13—2 
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inhabitare] A right of residence differed little as regards its contents 
from um8 domus {effectu idem paene est D. vii. 8. 1 10. pr.). Presumably 
therefore the person entitled could reside with his relations and dependents, 
could receive guests, could even let part if he continued to reside there 
himself. He could not give (donare) the right to others. If nothing was 
said, the right was for life. It did not however pass to the heir, nor on 
the other hand was it lost by non-use or by capitis deminutio (ib. also § 3). 
Keservation of right of residence for the vendor or others on sale of a house 
is mentioned in D. xix. 1. 113. § 30 ; 1 21. § 6 ; 1 53. § 2. 

perciperetur] This ought to be percipiatur. In a mountain pasture 
(saltus) the principal produce {fructtis) would be grass, and would be 
gathered {perdpiatur) by the sheep or cattle tumed in to feed. 

temporali] The inferior mss. have temporalis which Mommsen approves, 
though Stephanus supports the Florentine reading. As a word beginning 
with 8 foUows temporali the proposed change is very easy, and properly no 
doubt the restriction of time afifects hahitatio not exceptio» But a reserva- 
tion of a temporary right of residence might so readily be spoken of as a 
temporary reservation that I see no necessity for deserting the Florentine 
reading. Of coiu«e this tmip, exceptio has nothing to do with the use of 
the words for a *dilatory plea', e.g. D. XLiv. 1. 1 3 ; 1. 16. 1 55. Temporalis 
habitatio, 'a right of residence for a time', is an expression not found else- 
where. The ordinary phrase would be hahitatio ad tempus. 

There were two or rather four questions discussed relating to temporary 
restrictions on servitudes : whether they could be established ad tempus 
and esff tempore, i. e. to last till a fixed day, and to commence from a fixed day, 
not the present moment ; and again whether with such restrictions they 
could be reserved as well as directly constituted. It was agreed that they 
could be bequeathed {per uindicatioiiem) both ad tempus and ex tempore : 
further that inter uiuos they could be constituted ad tempus, and Paulus 
thought they could be reserved ad tempusy but that they could not be con- 
stituted, and he doubted whether they could be reserved ex tempore, Pom- 
ponius thought they could not be reserved ad tempas (Vat. Fr. 48 — 50). 
Sabinus held that in strict law none of these were possible, but that by 
agreement {pactum) they could practically be done. And this opinion 
reported by Papinian, is adopted in the Digest (vm. 1. 1 4. pr.), and 
becomes more important in consequence of Justinian's allowing agreement 
to be a legitimate and efifectual way of establishing a servitude. See note 
on 1 3 (p. 38). The precise mode of reconciling Pomponius' view as reported 
by Paulus in the Vat. Fr. with our own passage from Pomponius is not 
clear. Tribonian has probably altered our passage. 

1 33. pr. When a man bequeaths the propriety and the usufruct he 
bequeaths the whole of the thing, and the heir has nothing in it. If the 
intended fructuary die before the inheritance is entered on, the bequest of 
the usufruct fails, and the legatee of the propriety becomes effectual owner. 
If the legatee of the usufruct had died after the legacy was vested, the case 
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would have been the same, except for the temporary separation of the usu* 
fruct. The testator^s heir gets nothing in either case (apart of course from 
the question of the Falcidian law). A stronger case is put in D. vii. 6. 1 4. 
There a man bequeaths an estate less the usufruct, and bequeaths the 
usu&uct to another on condition. What becomes of the usufruct in the 
time before the condition takes effect ? Is it with the heir or with the 
legatee of the estate? Julian decided that notwithstanding the words 
detracto usvfructu the heir took nothing, the proprietor would have the 
UBufruct till the condition existed. It must be remembered that if such 
words had not been used, the legatee of the estate would haVe been entitled 
to the usufruct jointly with the legatee of the usufruct (D. xxxiii. 2. 1 19), 
which would have been contrary to the testator^s intention. 

§ 1. non partis effectum optinere] 'in some cases the usufruct, 
it is agreed, is not treated in law as a part (of the thing) is treated '. Bas. 
has ovK foiKtv rj xpriais r^ fiepei rrjs dtoTroTciaS' Similarly Cyrillus. Momm- 
sen suggests that we should read non partis proprtetatis ; and the inferior 
MSS. have, instead of non partisj either proprietatis or non proprietatis, I 
do not think any change is necessary, but take partis to be partis rei. A 
usufruct is not like a part, for a part follows in some cases the fate of the 
other part, whereas a usufruct is independent. The question is not here, 
how far the usufruct can be regarded as part of the ownership (see note on 
1 4. p. 42). In a practical sense it is so : the usufructuary actually enjoys 
many of the rights which the proprietor would otherwise enjoy, and in 
particular has the actual possession and produce of the thing. £ut he is 
not a part owner, nor is he owner of part of the thing. The owner^s rights 
apply equally to all parts of the thing owned, and his title to one part is 
the same as his title to another part. A usufruct is not a whole in this 
sense ; it is rather a series of acts of enjoyment and the loss of one such 
act does not necessarily preclude his title to after acts. Ususfructus cottidie 
constiiuitur et legatur, non, ut proprieta^, eo solo tempore qu>o uindicatur 
(D. VII. 2. 1 1. § 3). 

Cases in which a usufruct 'has the effect of a part' occur, e.g. D. xxx. 
1 82. §§ 2, 3. 

8i ftmdi nel frnctns portio petatnr] The chief of the inferior ms '•. 
given by Mommsen has sifructus ueLfundi portio petcUur, and others seem 
to have similar readings. Such a reading, comparing the fructus with a 
portio fundi, is naturally to be expected after the previous sentence, and 
might be suggested (without necessity) by the last words of this law ; but 
the clause et absolutione &c. seems clearly suited to a pars fructus as well 
as a pars fundi. From the words pars aUera quae adcreuit it would ap- 
pear that the portio here is the whole of the thing at the time of the action, 
but a portion only of what it subsequently became. 

absolntione secnta] ' if the verdict is against the claim '. Absoluere is 
the regular opposite of condemnare, and the two words were the standing 
conclusion of the formulae, e.g. si paret rem A. Agerii esse, iudex N. Xegi- 
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dium condemna: «i non paret, abiolue; cf. Gai. iv. 39 ; 86 ; 114, &c. A 
similar expressdon to ours is in D. xlvi. 1. 1 52. § 3 Plures eiuadem pecun 
niae credendae mandatores, si unus ivdicio digatur, absolutione quoqtie 
secuta non liberantur, sed omnes liberantur pecunia scluta, 

adcreuit] Accrual ('growth on' to a thing) is much narrower than 
accession (on which see note on 1 9. § 4. p. 71), and in general is applied to 
a different class of cases. When more than one person have rights to the 
whole of a thing, the concurrence limits the rights of each to a propor- 
tionate share only, but if some of the persons so entitled lose or do not 
claim their share, such share accrues to the others or other. 

Thus (a) if one of several heirs die before the testator, or does not enter, 
or is made heir on a condition which does not take effect, his share accrues 
to the heir or heirs who do enter (cf. e.g. D. xxviii. 5. 1 50. § 3 ; xxix. 2. 
l 31 ; 1 53. § 1 ; 1 67 ; xxxv. 1. 1 26. § 1). 

Similarly (6) bonorum possessores; cf. D. xxxvii. 1. 1 3. § 2 ; 1 4 /n 
bonorum possessione sciendum est ius esse adcrescendi : proinde si plures sint 
quibus bonorum possessio competit, quorum unus admisit bonorum posses- 
sionemy ceteri non admiserunt, ei qui admisit adcrescent etiam hae portiones 
quae ceteris campeterenty sipetissent bonorum possessionem (cf. ib. 8. 1 1. § 12). 

(c) Legatees per uindicationem ; Gai. n. 199 Illud constat si duobtts 
pluribusm per uindicationem eadem res legata sit siue coniunctim siue 
disiunctim, et omn£s ueniant ad legatum, partes ad singulos pertinere et 
de/lcientis portionem coUegatario adcrescere. Coniunctim autem ita legatur 
^Titio et Seio hominetn Stichum do lego^ ; disiunctim ita *Z. Titio hominem 
Stichum do lego, Seio eundem hominem do lego \ On the other hand in a 
legacy per damnationem, if disiu7ictim, the heir had to give to one the slave 
or thing, and to the other the value ; if coniunctim, each had a share only, 
but if one partner failed to take his share, it did not accrue to the other 
partner, but remained with the heir. In Justinian's time accrual depended 
not on the form of words but on the intention of the testator to give one 
thing among several persons, but so that, if the others make default, one 
or more of them, quaUfied and claiming it, should have the whole to 
himself or themselves (cf. D. xxx. 1 33 &c. ; xxxv. 1. 1 26. § 1 ; 1 30). 

(d) Children, not sons, passed over in a will. If a son in potestate was 
passed over in silence, the will was invalid (Gai. ii. 123) ; but if daughters 
or grandchildren were so passed over, the wiU was not invalidated, but 
praeteritae istae personae scriptis heredibus in partem adcrescunt, si sui 
heredes sint, in uirilem, si extranei, in dimidiam^ i.e. if three sons were 
named heirs and a daughter passed over, the daughter becomes heir to a 
f ourth ; if three strangers were named, the daughter becomes heir to a half, 
(ib. 124). 

(e) Partners, in certain cases. Communem seruum unus ex dominis 
munumittendo partem suam amittit eaque adcresdt socio (Ulp. i. § 18). 

(/) Ground formed by the gradual deposit from a river accrues to 
the owner of the ground next to which it is deposited (see note on 1 9. § 4 
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aUuuio, p. 72), c£ D. xix. 1. 1 13. § 14 Si Titiics fundum,.»uetidi<ierit et.., 
decem iugera aUuuione adcreuerint, the purchaser has them. In this last 
case the word adcrescere is used literally, and the case has not the 
characteristics of the others. In principle it falls under the class of 
accessions rather than under that of accruals. It serves just below to 
point a contrast. 

A usufinict is the subject of accrual in two cases (g) from the usu- 
fnictuary to the proprietary and (A) from one usufructuary to another. 
It accrues to the proprietary when there is no usufriictuary entitled, and 
theu follows the ownership just as accretions from water follow the 
principal land. Si nvda proprietas pignori data sit, v^usfructus quipostea 
adcreuerit, pignori erit : eadem causa est aUuuionis (D. xiir. 7. 1 18. § 1). 
It accrues to another usufructuary when the intention of the testator was 
not to give them definite shares or specific parts of the thing but to make 
them joint usufructuaries, each being entitled to the whole. Then the 
rights of each being only limited by the concurrent rights of the other, on 
the one dropping, the survivor, no longer impeded, can exercise his rights 
over the whole. Whether the usufruct be legojtvs coniuncstim or disiunctim 
they must, in order to have the right of accrual, be entitled not to a 
part of the usufruct but to the whole. Totiens ius adcrescendi est, quotiens 
in duohus qui {usfwmfructurtC) solidum hahv,erunty concursu diuistts est (Vat. 
Fr. 79 ; D. vii. 2. 1 3. pr.). 

It will have been seen that in the four first-mentioned cases the 
property is not vested before the accrual. When it is vested, the property 
held in common can be divided by a partition suit, and whether divided or 
not the shares pass to the respective heirs. The four latter cases are 
different both from the former and from one another. In the fifth case 
(e) the act of the manumitter is treated as an abandonment of his rights : 
in the sixth (/) nature makes the addition to the property irrespective of 
who may be the owner. In the last two cases the right of usufruct is 
concerned, and that is personal and never passes to the fructuary^s heir. 

in lite proprietatis] * in a suit for the ownership ', i.e. when, as said 
ahove, portio fundi petitur. 

iudicatae rei ezceptionem] (a) A defeated plaintiff cannot be allowed 
to bring his action over and over again ; nor a defendant to bring an 
action on the same matter against the successful plaintiff. When an 
appeal is allowed, the judgment in the suit cannot be considered given 
until the appeal is finally settled. After that the matter is res ivdicaia. 
According to the law under the formulary system, in most actions the 
praetor allowed a defendant, in a suit on a matter which was already 
decided, to plead that it was res iudicata, and this plea, if established, was 
fatal to the plaintiff's proceeding. There was one class of actions in which 
the plaintiff was stopped sooner : he was not allowed a formula at all. 
This class of actions consisted of those which were tried before a single 
judge (not recuperatores) in the city of Rome between Roman citizens on a 
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claim of strict civil law arising out of an obligation {si legitimo iudicio 
in personam actum sit ea formtUa qitae iuris ciuUis hahet irUentionem 
Qai. IV. 107). Such an obligation was held to be transformed by joinder 
of issue {lite corUestata) into a submission to the issue, and hj the judg- 
ment either to be extinguished altogether or to be transformed into a new 
obligation to satisfy the judgment (Gai. iii. 180. 181). Hence a plaintiff 
cannot even theoretically {ipso iwre) bring an action again on the matter. 
In all other cases he can theoretically, but not practically: the plea 
*matter is decided' bars his chance of success. After this formulary 
system was aboHshed, and of course therefore in Justinian's time, the 
exceptio was used in all cases. 

(h) What then was res ittdicatal Julian gave the rule that this 
plea was a bar whenever the same question is brought again between 
the same parties, even though the kind of suit be different {quotiens inter 
easdem pereonas eadem qumstio reuocatur ud alio genere iudicii D. xliv. 2. 
I 7. § 4). What is the same question is not always easy to determine. 
But a suit for a part was barred, if a suit for the whole had been decided, 
whether the part was real, or ideal, or whether it was a definite place, 
actually part of an estate which as a whole had been the subject of a suit 
decided. 6ut the timber of a house or the trees or stones on an estate 
might be the subject of a suit to which a decision on the house or estate 
as a whole would not be a bar (ib. I 7. pr. § 2). Fruits, again, are distinct 
from the estate ; they may have come into being since the decision and 
stand probably in a different position (I 7. § 3). A usufruct is distinct 
from the property, except when it belongs to the owner of the property ; 
then it is merged; so that a suit for the usufruct as belonging to the 
property and brought by the owner is a different suit (because really 
a suit for a different ownership) from a previous suit brought by the 
same person while entitled to the usufruct but not owner of the property. 
The usufruct in the earher suit was a usufruct attached to the person 
of one who was not proprietor, the latter is a suit for the establishment of 
the proprietor^s full rights over the property against a person claiming 
a separate usufnict (I 21. § 3). Again, a person who has a part of a 
usufruct claims against his co-usufructuary the whole, and is defeated. 
The co-usxifructuary dies or ' has his head broken ' ; the decision in the 
previous suit is no bar to the surviving usufructuary claiming this acoruiug 
share ; non portioni sed homini adcresdt (I 14. § 1), i.e. it does not become 
his because it has been added in some way to the previous share, but 
is added to that share because it belongs to him equally with that. He 
had (it is assumed) originally the right to the whole, so far as no other 
person with equal rights thereby limited his actual enjoyment. This 
other person having dropped away, his right over the whole is imimpeded. 
The argument and language are the same as in our passage. The result of 
this was that the co-usufructuary retained his right to the accrual, even 
though he had lost by non-use his right of usufruct so far as his first share 
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was concemed (D. vii. 2. 1 10. pr. ; 4. 1 14 ; 1 25), his right to the other share 
havmg been retained through his co-usnfnictuary exercising his right. See 
also Amdts in Gliick xlyiii. p. 134 sq. 

uelnt aUuuio] On alluvion see note on 1 9. § 4 (p. 72). The accrual of 
a part of a usufruct to one of two co-usufructuaries is not like alluvion : 
the accrual of the usufmct to the propriety is more like alluvion, and is so 
described in D. xiii. 7. 1 18. § 1 quoted above (in last note). 

1 34. pr. With this compare D. vii. 4. 1 2. pr. and § 3. There three 
cases are mentioned in which a usufmct is bequeathed to two persons 
in altemate years : 

(a) Duohus separatim altemis annis, i.e. Titio usumjrtictum altemis 
annis do legOy Maeuio eundem ummfructum alternis annis do lego, in which 
case bj the order of mention the testator is presumed to have settled which 
should begin. Then the usufmct is away from the propriety continuously, 
but altemates from one fmctuary to the other, year and year about. 

(6) Duohus simvZ altemis annis, i.e. Titio et Maeuio simvl alternis annis 
usumfrwctum do Ugo. Then the usufmct is away only every other year, 
the two fructuaries having it one year, and the proprietor the next, and 
so on. 

(c) Duohv^s singulis altemis annis, i.e. Titio et Maeuio usumfructum 
singulis in altemis annis do lego, * to Titius and Maevius each I bequeath the 
usufmct, &c.' where (I suppose) the testator is presumed not to have settled 
the order of enjoyment by the order of mention. Then if they both claim 
the same year, they neutralize one another ; as the testator by saying each 
shewed that they were not to take together : if this difficulty be got over 
(so I take si ea, i.e. uolunia>s testatoris, non refragahxtur\ then they will be 
in the same position as if the usufmct had been left them simuL. In either 
case the usufmct will be away from the propriety only in alternate years. 
But if they select different years then the case will be the same as (a). 
In none of these cases will the one co-finictuary acquire by the death of 
the other more than the sole enjoyment in altemate years. 

potest dici priori Titio] i.e. the first named is to have first enjoyment. 
Potest dici is an expression implying considerable doubt. In D. xl. 5. 1 24. 
§ 17 the case is put of a person being asked in a will to set free some 
of his slaves, and a sum of 'money being left to compensate him, but 
not sufficient to pay for all. Quis ergo stcUuet qui potiv^ manumittitur f 
utrumne ipse legatarius digat qms manumittat, an heres a quo legatum est ? 
et fortassis quis recte dixerit ordinem scripturae sequendum: quod 
si ordo non pareat, aut sortiri eos oportehit ne aliquam atnhitionis vsl gratiae 
suspidonem praetor subea^, aut meritis cuiiosque aUegatis arhitrari eos oportet 
(where the last words are difficult. Do they mean * they must submit to 
arbitration'? or the praetor must decide them = must elect those to be 
freed ? but cf 1 13. § 1. p. 98). So under the lea; Fufia Caninia, if the 
slaves were named, so many in that order were set free as the law per- 
niitted : if they were not uamed, but the testator professed to free all and 
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the total number was in excess of what the law allowed, none became free 
(Gai. I. 46. and Epit. ad loc.). See also D. xxxi. 1 77. § 32. 

si duo eiusdem nominis] When a legacy or inheritance was left to 
a person by name and there are several of that name, they might adduce 
proof as to which was meant by the testator (D. xxxv. 1. 1 33. § 1 ; xxviir. 
5. 1 63. (62). But if it was still doubtful, the gift failed altogether (xxxrv. 
4. 1 3. § 7; 5. 1 10. (11) pr.; 1 27; XL. 4. 1 31). The heir was however at 
liberty to pay the legacy to which he chose, and could then protect himself 
by taking an engagement from the favoured claimant to take the risk and 
cost of a suit from the disappointed one (D. xxxi. 8. 1 3): see Arndts 
in Gluck's Pand, XLVi. p. 448. 

nisi consenserint] For other cases of consent to remove colliding 
claims Cujac. {ad hanc legem iil 1091) quotes D. viii. 3. 1 28 ; xxx. 1 84. 
§ 6 ; § 13 ; xxxviii. 1. 1 23. § 1. All these, like our passage, ai^e from 
Julian. See also D. x. 2. 1 25. § 17. For the use of the lot Bemstein 
(Z. jB. G. xvil 192) adduces D. v. 1. 11 13, 14; x. 2. 1 5; Cod, vl 43. 1 3. 

inuicem sibi impedimento erunt] ' they will stand in one another*s 
way ', i.e. the bequest will drop. The msb. have impedient, buta dative with 
impedire is found nowhere, I believe, except in Varr. Z. L. ix. § 20 nouitati 
non impedit rietus (xmmetvdo, In the similar passage D. vii. 4. 1 2. § 3 we 
have si consentia^it m eundem annum^ impediuntur^ quod non actum uidetur 
ut concurrerent ; and again si concurrere uolent, aut impedient inuicem, 
Impedire with accus. is common, see D. xxxviii. 6. 1 1. § 4 ; § 7. So aJso 
is impedimento esse with the dative, cf. Lat. Gr. ii. p. xlvi. It is possible 
that the word used by Julian was obstabunt (cf. D. xxviii. 5. 1 44 Paul inui- 
cem enim eos sibi chstare), The Greek commentators on this passage are lost. 

eo anno <luo firueretur] ' in the year in which he had the usufruct ', 
i.e. in any of the alternate years. 

interim] *for the time', *meantime\ The expression is framed ia 
referenoe to the following supposition of his afterwards parting with 
the propriety. 

legatum non habebit] ' he will not have the separate usufruct which 
was bequeathed to him '. It is merged in the propriety so long as he has 
the propriety and it is his turn for having the usufruct, but, on the year 
expiring, the usufruct, as it were, revives again in Maevius, and Titius for 
that year has only the bare propriety. It would however be more correct 
to say that such a bequest should be viewed as a series of bequests, each of 
which vests only at the commencement of the year, so that the merger 
affects the usufruct for that year or part of a year only, without being any 
bar to the existence of the usufruct in subsequent years. Cf. D. xxxiiL 
2. 1 13 Cum usus fructus cdternis annis legatur, non unum sed plura legata 
sunt ; viL 3. pr. ; 4. 1 28 ; xxxvL 2. 1 12. § 1. Whether in subsequent 
years he will have the usufruct or the fuU right of ownership, depends 
on whether he has, by the time when his turn comes a^ain, parted with 
the ownership or not (cf. D. xxxvl 2. 1 23). 
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Quia] This by way of proof introduces another case, in which a merger 
is averted by the bare ownership being parted with before the usufinict 
becomes vested. 

si sub condicione &c.] A legacy whether of a usufruct or anything else 
made on condition does not vest till the condition is realized (D. xxxvi. 2. 
1 5. § 2). When this occurs, then the capacity of the legatee to take comes 
in question and not till then (ib. 1 5. § 7 ; 1 14. § 3). Consequently 
the fact, that while the condition was still in suspense the legatee held for 
a time the bare ownership, does not affect the legacy. If he had continued 
to hold it, the usufruct would on the condition being fulfilled come to him 
indeed, but then be at once merged in the ownership, and thereby be 
extinguished absolutely, so that if in any way he lost the ownership 
he would not retain the usufruct. This is illustrated by D. vii. 
4. 1 17. There a man (Maevius) has the usufruct bequeathed to 
hina absolutely, while the bare ownership is bequeathed to Titius on 
condition. Maevius acquires the ownership (subject of course necessarily 
to the condition) from the heir and by this act merges the usufruct in it. 
The condition is fulfilljd. Titius becomes proprietor, and, as the usufruct 
no longer exists separately, becomes proprietor with full rights. Similarly 
D. XL. 4. 1 6. The owner of a slave makes his will, appointing the man 
who has the usufruct of the slave his heir, but giving freedom to the slave 
on a certain condition. The fructuary becomes heir : his usufruct is there- 
fore merged in the ownership: the condition takes efiect, and the slave 
thereby gains his freedom at once. So D. xxxi. 1 76. § 2. Again vii. 4. 1 27. 
A slave commits some ofience against the man, in whose usufruct he is, 
which gives the fructuary a claim against the owner. The owner surrenders 
him noxae to the fructuary. The usufruct is merged, and henceforth gone. 
Consequently (if Inst. iv. 8. § 3 apply, see p. 136 o) the slave by working oflF 
the amount of the damage becomes free. Whether liberahitur in this 1 27 
be taken of the slave being no longer subject to the fructuary g^wa fructuary, 
as Bas. {<l>6eiperai j} xP7^*^) ^^^ Pothier take it (and this seems best), or of 
the usufructuary being freed from all obligation to the (former) owner, as 
Gluck (ix. p. 355 n. 82) and the German translators take it, or of the 
eventual freedom of the slave (on which see note on 1 17. § 2 nojca^ § o. 
p. 136), does not make any difference for our point. Of course merger 
aflfectsonly the particular usufruct or servitude in question : any ownerin 
full rights can create such a usufruct or servitude afresh. For cases 
in which merger is revoked see below 1 57. 

ad legatum admittar] 'I shall when the condition is fulfilled be 
admitted to the usufruct', and consequently have to give the usual usufruc- 
tuary's stipulation. Admittere is frequent in such cases where the inter- 
position of the praetor is usual, e.g. D. xxxv. 1. 1 26. pr. qtuimuis uerbis 
edicti ad hereditatem ueL legatum admittatur ; v. 2. 1 6. § 1 si quis ea: kis 
personis qv^ae ad successionem ah intestato non admittuntur ; xxxvii. 6. 1 1. 
§ 8 ; XXXIX. 2. 1 13. § 3. 



204 Bequest of usufruct to lessee. 1 34. § 1. 

§ 1. colono] * agricultural tenant'. Cf. I>. xix. 2, especially 1 15. 
The tenant of a house or rooms was called inquUintiSy cf. ib. 1 24. § 2; 
1 25. § 1 ; xli. 2. 1 37. See above p. 143 instUam, 

aget ez conducto] The usufruct having been bequeathed to him, 
he claims it as his own (Gai. ii. 194). But on his lease the testator 
was boimd to grant him the enjoyment of the land (tU frui liceat), and 
the heir is during the continuance of the lease bound to fulfil the tes- 
tator^s covenants. As the heir cannot fulfil the covenant literally by 
granting him the enjoyment which is already by the testator's will his 
own, the heir is bound by the lease to give the equivalent, i.e. release him 
from the rent and reimburse him for his expenditure. And this is en- 
forceable by an action ea; conducto (D. xix. 2. 1 15. § 1 ; 1 9. § 6). In our 
place the legacy was clearly given per uindicationem : in D. xix, 2. 
1 24. § 5 we have a similar case, but the legacy is per damnaiionem. 
Qui in plures annos fundum locauerat testamento suo damnauit heredem 
ut conductorem liberaret. Si non patiaiur heres eum reliquo tempo-re frui, 
est ex conducto a^iio : quod si patiatur nec mercedes remittaty ex testamerUo 
tenetur. There the usufruct did not by the will become the property 
of the tenant ; it still remained with the heir ; and the heir therefore 
was still able to perform the covenants of the lease and let the tenant 
enjoy. If he did this, the tenant had no right on the lease to demand 
remission of the rent. For this he must sue on the will, which bound the 
heir to release him from the rent. 

impensas auas in culturam fecerat recipiat] What expenses the 
tenant is in this circumstance authorised to recover is not free from 
doubt. If the lessor is chargeable with the breach of contract, the 
tenant ought to receive id quod interest (D. xix. 2. 1 15. § 8) ; if the ful- 
filment of the contract is impossible owing to something which the lessor 
could not hinder, remission of the rent is all that can be required (ib. 
1 33. fin.). . But the case which we are dealing with is one in which the 
lessor is indeed the cause of the non-fulfilment of the contract, but only 
because he thereby intends to benefit and does benefit the lessee. The 
reasonable thing is to treat the tenant as he would be treated if the lease 
had expired in the natural course of events, i.e. to reimburse him for any 
ordinary expenditure (e.g. seed and manure) which the remission of the 
rent has not covered, and also for any special expenditure which, either by 
the terms of his lease (cf. 1 24. § 3) or by the obligations of the situation, 
he may have been induced to make, and which would have been recover- 
able by a tenant according to the general law. For necessary or usefiil 
expenditure, although not covenanted, entitles the tenant to reimbiu^- 
ment according to ib. 1 55. § 1 ; 1 61. pr. In fact the tenant, on the 
legacy taking effect, gives up his holding as a tenant and is entitled 
to the usual reimbursement : and then starts afresh on the farm, as 
his own for his life or till forfeiture, in the condition in which the farm 
then is, whether improyed or not by his previous occupation as lessee. 
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§ 2. imiiiersonim bonomm] ' of tbe whole of his estaie'. See above 
on 1 29 omnium bonorum p. 187. 

liactenuB interesse] 'there is this much difierence' ; usually foUowed 
by qttatenm, here by quody cf. 1 9. § 7. 

8i aedes incensae, &c.] See D. vii. 4. 1 5. § 2, which is express on 
the point and refers to Julian. Soe also above 1 36. 

nsus fructns specialiter aedinm legatns] * the usufruct of a house 
as such', not the usufruct of a plot of land with a mass of bricks and 
mortar. 

eomm qnae in specie snnt] ^of those things which are in specific 
form', i.e. a house, a cup, a garden ; not existing as a rude mass, as mere 
bricks and timbers, or mere land, or a lump of silver, &c. Compare 
the use of species in D. xli. 1. 1 7. § 7. This is the meaning also 
in the passages where species is opposed to genus, e.g. in D. xii. 1. 
1 2. pr. mvtuum damus, recepturi non eandem speciem quam dedimus (alio- 
quzn commodatum erit aut depositum) sed idem genus ; nam si aliud genus, 
ueliUi ut pro tritico uinum redpiamtis, non erit mutuum. Suhstantia, 
'substance', to which it is here opposed, is still more general than 
genus (*kind of substance'). For substantia cf. Gai. ii. 79 quidam 
materiam et suhstantiam spectandam esse putant. Dirksen s. v. takes 
it here in the sense of a man's total property. Bufc that is re- 
presented here by uniuersorum bonorum, and si^stantia means the un- 
derlying stuff. 

135. pr. hoc qnoane praestabitnr] Hhis also will be made good', 
i. e. the heir will have to make good to the usufructuary the loss sustained 
by the delay. Cf. below, 1 36. § 2. 

§ 1. The testator bequeaths to me the usu&uct of a slave, and at 
the eipiration of my usufruct (either by death, capitis deminutio or 
non-user) gives the slave his freedom. Instead however of my actually 
having the slave's services, I receive from the heir the money value. 
Is the slave thereby at once entitled to his liberty? No. My user 
may be said to continue in the form of enjoyment of the money equi- 
valent (cf. 1 12. § 2). And therefore the slave's freedom is neither ac- 
celerated nor defeated, but remains in abeyance until I die or suffer 
cap. dem. &c. 

aestimationem legati] In some cases, as for instance when the spe- 
cific thing bequeathed belongs to another and cannot be obtained from him 
or when a slave has run away, the heir can only pay the value instead of 
handing over the thing or slave. So if the same thing was left per damna- 
tionem to two persons separately, the heir could only give the thing to one, 
and pay the value to the other. Moreover as the condemnation in the 
formula always was expressed in money, it is possible that the heir could, 
if he chose not to give up the thing or slave, retain it and pay the value, 
such value however being liable in that case to be fixed at an extravagant 
amount (Gai. iv. 48 sqq. ; cf. D. XLiii. 29. 1 3. § 13). D. vi. 1. 1 68, which 
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directs the judge to restore the thing by main force, is generally con- 
sidered to have had this interpolated by Tribonian. See Savigny System. 
V. p. 123; Bethm.-Hollweg ii. 226; 698; Wachter Pand. i. p. 663; 
corUra Rudorff ii. § 92. p. 307. 

nihilo magis] It seems to have been thought that as the intended 
fructuary did not, and could not, actually uti frui, this was equivalent 
to his having ceased tUi frui. To which Julian answers that the assump- 
tion is incorrect : the legatee did uti frui^ but in another form, cf. 
1 39. 

interaenta] * on the occurrence* which as it were interferes with the 
continuance of the previous state of things. In other places iWe?*- 
'w&nZm has more force than appears here. Gf. D. rv. 6. 1 26. § 7 ; 
XL. 11. 1 2; &c. 

1 36. pr. The difference between the two cases mentioned here is 
this. An area is simply an unoccupied piece of ground, and is not altered 
by a building having been erected on it, if the building is no longer 
there, when the legacy vests. But the usufruct of a building is not 
the usufruct of any and every building, but of a specific building, and 
on the destruction of that specific building the legacy becomes void. An 
area occupied by a building is an area no longer, and a building destroyed 
is of course a building no longer, and therefore the usufruct in both of 
them is impossible (cf. D. xxx. 1 47. § 4 ; § 6 ; &c.). In D. vii. 4. 1 5. § 2 ; 
§ 3; 1 10. § 1 we have the same rule applied to the continuance of 
a duly-constituted usufruct, which is here applied to the existence 
of it at all. The rule is diffwent as regards a legacy of the things 
themselves, and not merely of the usufruct of them. The bequest of 
an area carries with it any buildings erected on it (D. xxxi. 1 39) ; 
the bequest of a building however is not valid, if the whole building be 
new since the wiU was made, and not merely repaired gradually but com- 
pletely (D. xxx. 1 65. § 2). 

ezistimauit] viz. the lawyer considted on the question, whether Afri- 
canus himself or not. Mommsen, Z, R, G. ix. p. 90, is inclined to think 
that Africanus reported the opinions of Julian, and hence usually we 
have the third person, not the first. But the first and third persons 
are both found in other writers, perhaps, as Mommsen suggests, from 
misinterpreting an abbreviation. 

non idem inris esse] ^ the same rule is not law '. Cf. quaestionis est 
1 25. § 3, and note p. 168 ; quid iuris sit (1 37 ; xx. 5. 1 7. § 2) ; id iuria 
est (xili. 7. 1 5) ; idem iuris est (xlv. 1. 1 85. § 4) ; &c. 

si insnlae, &c.] *if when the usufruct of a block of buildings had been 
bequeathed, it had been made into a vacant plot, and then into a block of 
buildings again». 

scyphomm] A scyphus was a large bowl or cup, said to have been 
originally a shepherd's wooden bowl or pail, and afterwards made in 
pottery or silver (Athenae. xi. pp. 498 — 500). It is what Hercules is 
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often represented as kolding : Scyphm Hercuiis poctdum est (Macrob. v. 21. 
§ 16 commenting on Verg. Aen. viii. 278). Faginus astabat SGyphua (Tibull, 
I, 10. 8); icyphum euermm (Suet. Claud. 32), cf. Trebell. Claud. 17; Beck- 
er's GalltLS, ed. GoU. iii. p. 407. 

deinde maiSSa facta, &c.] ' if they had then been reduced to a mere 
mass of metal; and then again made into bowIs\ 

pristina qualitas scyphorum] Hheformer character ofbowls'. Scy^ 
phorum is probably a genitive of defiinition {Gr. §. 1302). 

non tamen illos esse] 'still (he considered) they were not the bowls, 
the usufinict of which had been bequeathed'. 

§ 1. A verbal contract is made for an estate, the promiser reserving 
the usufruct. What is the import of this reservation? Is it simply 
for the benefit of the promiser, and consequently on his death does it 
fall to the propriety % or has the promiser a power of appointment to 
-be exercised in favour of anyone whatever that he chooses ? The 
usual case was to reserve simply for oneself, but if the reservation 
was in gross, there is nothing to restrict it to the promiser, and the 
event only can shew decisively ; cf. 1 54. So with the reservation of an 
urban servitude : if the seller of a house declares in the sale senms fore 
a^des, uel mis aedibus eas seruas facere potest ud uicino concedere serui- 
tutem (D. VIII. 4. 1 6. § 3a). So much for the contract. But when effect 
comes to be given to the contract by the conveyance, the reservation or 
declaration of servitude must be express : the house or person, in whose 
favour the servitude is constituted or reserved, must be stated (ib.). 
In our text the promiser dies before conveyance. If the reservation 
was simply for himself, the usufruct reverts on his death to the pro- 
priety, and the person who had duly contracted for the propriety is 
entitled to demand from the promiser^s heir conveyance of the whole 
estate without deduction of the usufruct : if it was a reservation in gross, 
then he can only demand conveyance of the propriety. 

de Titio] So in 1 37 ; D. xlv. 1. 1 22. Ab is much more common ; cf. 
1 7. § 2. p. 65. 

detracto usu fiructu] Cf. D. xlv. 1. 1 56. § 7 ; 1 126. § 1 and note on 
1 32" exdpere p. 195. 

decessit] *died\ So frequently, e.g. D. ix. 1. 1 1. § 13; xxi. 1. 1 31. 

§11. 

respondit] i. e. the lawyer consulted, whoever he was, gave the answer. 

referre qua mente, &c.] Hhat it depends on the intention'. Cf. D. l. 
17. 1 34 Semper in stipulationibus et in ceteris contractibus id sequimur 
quod actum est, i. e. what was the obligation actually entered into ; xlv. 
1. 1 21. pr. Facti quasstio indudtur quid senserit, hoc est quid inter eos cu)ti 
sit: utique eiiim hoc sequimwr quod actum est. See an interesting case 
an^ogous to our text in D. xxxiii. 2. 1 26. 

exceptus] e.g. detractus. See note on 1 32. 

promissori dumtaxat] 'for the promiser and him only'. Dumtaxat 



208 Recipere ' to reserve '. 1 36. § 1. 

is used frequently both in ordinary aud law language, as well before as 
after the word on which emphasis is to be laid : e.g. before the word, 
Gai. I. 152, 153 : D. iii. 5. 1 41 (42); after, Ulp. xi. 13; D. vi. 2. 1 7. § 7 ; 
VII. 6. 1 3; XXXIII. 2. 1 6. 

reciperetur] *be reserved'. Just above detrdkere and excipere are used 
in this same meaning. Becipere is frequently used of reserving servitudes, 
e.g. Cato R, B, 149; Cic. Or. i. 39. § 179 (on which see Wilkins' note): 
D. viii. 4. 1 5 ; 1 6. fin. ; 1 10; xviil. 1. 1 40. § 4; xix. 1. 1 53. § 2; xxi. 2. 
1 69. § 5 ; XXXIX. 6. 1 42. pr. Also of reserving a right to vegetables, Cato 
1. c. ; pomum recipere (D. L. 16. 1 205); of ruta caesa Cic. Or. il 55. § 226; 
Top, sub fin. ; of corn crops, D. xviii. 1. 1 40. § 3 ; of a part of a house, 
Plaut. Trin. 157 ; of money, in making a dowry, Cato ap. Oell. xvii. 6. § 1 ; 
of a gift mortis causa, D. xxxix. 6. 1 35. § 2. Seruus recepticius (in Cato 
ap. Gell. 1. c.) is explained by Gellius to mean a slave belonging to the part 
of a wife^s property reserved from dowry. (Dos recepticia is a dowry given 
by a stranger, who stipulates for its being repaid on the death of the wife, 
Ulp. VI. § 5; D. XXXIX. 6. 1 31. § 2. Probably the name is derived from 
reciperCy Ho receive back'. In Gai. i. 140 mancipio recipit is 'receives 
back by mancipation \) 

plenam proprietatem] *the propriety with fuU rights', i.e. without 
reservation of the usufi-uct, below, 1 46 ; opposed to mida proprietas, D. vil 
4. 1 2. pr. So plenus ilsus, 8. 1 12. pr. ; nudus, ib. 1 1 ; plenus fwnduSy 
D. XXXIII. 2. 1 6 ; fundus pleno iure rediit, D. xxxiii. 1. 1 19. pr. 

manifestius] *more clearly ', because anything not specifically bequeathed 
remains to the heir as his own ; and a usufruct reserved in a legacy would 
then not revert to the propriety till the heir^s death. 

heres a quo] * the heir from whom ', i. e. the particular heir charged 

with the legacy. See note on 1 2. § 2 a6 ea re rdicta, p. 65. 

-■n^,ie.««-«» a-ir tost. agerotur] i.e. before the usufruct was legally 
demanded by the legaxet, x.. .^ ^^^ ^^^^ ^^ ^^^^ ^^^ ^^^^ .^ ^.^^ ^^^ 

heir entered on the mheritance (jl^ ^ S 4^ 

minus dubitandum] The doubt >».*,*., - ,. « , 

, ., ,^ . ^, . . , :nich some felt was of course caused 

by the result m the cu*cumstances bemar • , / u i . ^ 

, "^ . ,. . , ,.x. IX ^ '^i^ each case (verbal contract, 

legacy immediate, legacy conditional) contrary \ . . , , . . 

XI- • V.X rru 1. • x-xi j i. , . Ho the express words creatmg 

the right. Ihe person who is entitled to claim\ ., . . .., . ^, 

XL. X -n • xu • X 1 •XI. xV*^® propnety without the 

usufruct wiU receive the propnety along with t\, i x -im. x^ 

, / . N i? j I.X 1. • 1 • jW® usufruct. Why there 

was less {minus) room for doubt here is explamed\ . . i , 

. . ^ ^ Viust above under mam- 

jestxus, A 

heres eius] i.e. the heir of the heir charged with the . , 

' e^^acv 
idemaue et si, &c.] *and the same holds good also, \V, fiS. /* 

§ 2. Delay on the part of the heir charged with the usu. n, x i» 

slave entitles the legatee to get whatever may be the value to him \* ^ 

due performance on the part of the heir. If during the delay circutu 

stances 0001«: which make it impossible for the heir to establish the 

usufruct, the heir is not thereby exempted from compensating the legatee. 
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See 1 47 : cf. D. xxxiii. 2. 1 6, where the case is put of a legacy of a 
usufruct for two years only, and the heir delays till the two years have 
expired. The usufruct bequeathed cannot now be sued for ; any usufruct 
for another two years would be another usufruct and not that bequeathed. 
But the heir is liable for the value. In our text two cases are taken, first 
the death of the slave, i.e. the destruction of the object of usufruct ; 
secondly the death of the intended fructuary. 

ciim per heredem staret quo minns, &c.] The subjunctivo {staret) is 
here used to denote what I have called (Lat. Gr. § 1720) *an essential part 
of the history ', not a cause. ' The heir being" in default for not giving 
effect to the bequest*. Per oliqMem stare {fieriy fore) quominus is the 
regular phrase for making default in the performance of a duty, cf. 1 37 ; 
D. n. 8. 1 8. § 4; XIII. 5. 1 16. §§ 2, 3; 1 18. pr. ; xix. 1. 1 21. § 3, &c. See 
note on 1 19. pr. p. 145. It is not necessary that the heir or promiser, 
&c., should by act or neglect hinder his due performance: default does 
not imply positive fault : non-performance of the obligation puts the 
person obliged in default, unless he can shew some unexpected objective 
hindrance. Not having the money is no valid excuse for not paying what 
one has promised or is otherwise bound to pay. It is an incommodum 
personae, not an impedimerUum naiurale (D. XLV. 1. 1 137. § 4). 

aliud dici, &c.] * he says there is no room for any other opinion than 
that the heir is bound so far as this, viz. in the amount of interest which 
the legatee had in the absence of delay'. Cf. D. xxx. I 39. § 1 Ipsius 
quoque rei interitum post moram debet, sicut in stipulatione, si post moram 
res interierit, aestimatio eius praestatur; XLV. 1. 1 82. § 1 ; xii. 2. 1 30. § 1. 

quanti leg. intersit] Cf. 1 47. The measure of damage is not simply 
the market value of the slave's services for the time, but the loss of the 
legatee from not having him. And this might be considerably more, as 
there is the possibility of the fructuary obtaining legacies or inheritances 
through him (1 22). Cf. D. ix. 2. 1 21. § 2 ; 1 22. 

moram] Mora is used both in the ordinary sense of delay in general, 
and in the technical sense of delay for which one is answerable, i. e. default. 
They both occur in D. xxii. 1. 1 24 Si quis solutioni quidem moram fecit, 
ivdicium autem accipere paratus fuit, no7i uidetur fecisse moram, Mora is 
not default unless the due day has arrived {dies uenit) ; nor usually, in the 
absence of special stipulation, unless the creditor has applied for payment ; 
(on this disputed point see Vangerow Pamd. iii. p. 1 86 ; Wachter Pand, 
§ 192, II. p. 397). Cf. ib. 1 32 morafveri inJtelXegitur non ex re sed expersona, 
id est si interpellatus oportuno loco non soltcerit ; quod apud iudicem exami- 
nabitur.,.€um sit magis facti quam iuris. Excuses are sometimes admis- 
sible (ib. 1 21—1 23 ; XLV. 1. 1 91). 

ex eo tempore] i.e. the time when delay first occurred (cf. just below 
ex eo tempore quo mora sit facta), i. e. the time when the conveyance of the 
usufruct was due and was not made. 

USUS fructus aestimetur] In valuing the produce, not only what the 

it. 14 
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heir has actually taken, but what the legatee might have taken, is to be 
regarded (D. xxx. 1 39. § 1). The produce taken before the due day of a 
usufruot belonged to the heir, cf. above 1 27. pr. 

in diem mortis] ^to the day of Titius' death'. As the usufruct, if 
established, would yet have been extinguished by the death of the fruo- 
tuary, the intended fructuary's heir cannot claim anything beyond that. 

1 37. The last section treated of delay in the case of a bequest : this 
law treats of delay in the fulfilment of a stipulation. Otherwise the two 
cases put here are something similar to that quoted above from D. xxxuL 
2. 1 6. A stipulation for a usufruct or for a slave's services for the next ten 
years is not a stipulation simply for ten years of a usufruct or of a slave's 
servioes, so that it can be fulfiUed at any time. Both in form and sub- 
stance a postponed ten years is very different, and probably much less 
useful to the stipulator than the ten years next after the stipulation was 
made. If five years elapse, the ten years stipulated for cannot be given. 
Still, if the promiser is in fault, he must make amends, and the stipulator 
can still sue on the stipulation for the fulfilment — if not in specie then in 
the money value. Impossibility of fulfilment is no good plea, when the 
promiser is in fault (cf. D. xlv. 1. 1 82. § 1; 1 91. § 3; 1 114, &c.), and 
above, note to alitid dici, p. 209. The question whether and how far in an 
action on a stipulation of a thing thefructjia can also be claimed (D. xxii. 
1. 1 38. § 7), is quite different to the question of our passage, where the 
usufruct itself was stipulated for. 

de te] belongs to stiptUatu», See 1 36. § 1. 

Stichi operas] Either by legacy or stipulation a man might acquire a 
right to the services of another man's slave. In what respects did this 
differ from the usufruct of a slave ? This question is answered in the 
Digest respecting the legacy of such services. The right was not lost by 
non-use, nor by capitia demimttioy nor by the death of the legatee, but only 
by the death of the slave. The legatee was entitled to hire him out, or 
the slave might hire himself out : in either case the legatee was entitled 
to the wages (D. xxxuL 2. 1 2). The right does not vest hke a usufruct 
on the heir^s entrance on the inheritance, but on the day (being that or 
a subsequent day) on which the services are demanded (D. viL 7. 1 2 ; 
XXXIII. 2. I 2 ; 17). The same answer would apply to stipulated services, 
except so far as the intention of the parties might be otherwise. The 
operae spoken of in the Digest are frequently operae liberti (e.g. D. 
xxxviiL 1 ; XLV. 1. 1 54. § 1 ; 1 73. pr.). See note on 1 12. § 3, p. 88. 

Quod per te — darentur] *which has been allowed by you to go by 
without the usufruct being conveyed'. The expression is strange: quo- 
minus darentur ought to depend on a statement of the hindrance, not of 
the time which has elapsed during the hindrance. Either quia per te 
factum est quominua darentur or per quod cessdbat stipulatio would have 
been better expressions. The text seems a bold compression of both 
meanings. 
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1 38. The subject of this law occurs before ia 1 12. § 2. See the 
notes there. Our text states what is non-use : that stated what is use. 

uideor nfl. fir. retinere] 'it is held that I retainthe usufruct; because 
I am using the price, which, as it were, represents the usufruct', not 
because the purchaser is my deputy for using it. See 1 39 ; 1 35. § 1. 

139. non minns habere] *not less to bave the thing'. Mtnua is 
adverbial. 

ffabere is a very general word. D. XLy. 1. 1 38. § 9 Hahere dtipluiiter 
aodpUur: nam et eum habere dicimiie^ qui rei dominus est et eum qui 
dom/inus quidem non estf sed tenet: denique habere rem apud nos depo- 
sitam solemus dicere. It is applicable to usufructs, ib. § 3, where after 
discussing the covenant for quiet enjoyment (habere lioere) usually en- 
tered into by the seller to the purchaser, Ulpian proceeds Si quis forte 
non de proprietate sed de possessione nvda controuersiam feoerit ud de 
Hsufructu uel de usu ud de quo alio iure eitis quod distractum est^ pcdam 
est committi stipulationem (i. e. it is plain a breach of the covenant 
is in issue) : habere enim non licet ei, cui aliquid minuitur ex iure quod 
habuit, 

It is only as respects the question of forfeiture for non-use that 
the enjoyment of the price is equivalent to enjoyment of the usufruct 
itael£ 

1 40. In the case of gift the fructuary retains nothing, so that the 
only possible use is the vicarious use by the donee. 

1 41. Two cases are here named where a usufruct may be established, 
though it is at first sight not easy to see where the Jructus is.. The first 
case is that of a statue or bust ; the second that of a landed estate which 
costs more in keeping up than its produce is worth. The use of the word 
utilitcts suggests that some may have doubted not only whether a statue 
was capable offntctus, but even of usttSj cf. 1 28. 

statnae et imaginis] The singular is used as more geueral than the 
pluraL These two things are often mentioned together, e.g. Plin. ff, N. 

xxxrv. 15 Tran^U deinde ars uuLgo ubique ad effigi^ deorum Transit 

et a diis ad hominum statuas atque im^agines multis modis; D. xxn. 1. 1 17. 
§ 8; XLiiL 9. 1 2 Concedi solet ut imagines et statuaey quae omamento 
reipublicae sunt futurae, in publicum ponantur; L. 10. I 5. pr. ; 16 Qui 

ttatuas aut imaginss imperatoris iam consecratas cm\flauerint lege Ivlia 

maiestatis tenentur, The stattta was a fuU-length statue. Imago was a 
portrait or likeness, and might be painted or modelled (Cic. Fam, v. 12. 
§ 7) or cast in plaster or wax (Plin. ff, N, xxxv. 153). The «likenesses* 
meant here were probably the bronze or silver busts, which were often 
placed in libraries and elsewhere to adom houses or public buildings, and 
are distinguished from the medallions, i.e. shields exhibiting likenesses 
in relief. Cf. Suet. Dom, 23 Scalas etiam inferri, dipeosque et imagines 
eivs (Domitiani) coram detrahi et ibidem solo affligi (senatus) ivhet. It is 
however possible that among 'likenesses' may be included the wax masks 

14—2 
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(ofben called imagines and probably the earliest form of likeness) wliich 
were made to represent a man's ancestors and (fastened probably upon 
busts, &c.) placed in cabinets (amuiria) in the side wings of the inner haH 
(atrium), See Plin. xxxv. 4—14; Vitruv. VL 3. § 6; Sen. BeiL UL 28; 
Marquardt^ Friv. Alt, p. 235 sqq. 

posse reUnqni maifis est] ' The better opinion is that such a legacy 
is good'. Magis esty ' it is more the fact', is found in Cic. Cael. 6. § 14 
In moffnis cateruis {CatiliTiae) amicorum si fuit etiam Cadius, m^agis est ut 

ipse molesta firat errasse se quam ut istius amicitiae crimen reformidet; 

Att. XVL 5. § 2 Quamchrem etsi magis est quod gratuler tibi quam qtiod te 
rogem, tamen etiam rogo; and frequently in the jurists; e.g. generally 
with ut PauL Seni. m. 1 Si fratri puheri controuersia fiai, an pro parte 
impuberis differri causa debeoU uariatum est: sed magis est ut differri Tion 
deheat; Vat Fr. 206; D. L 9. 1 7. § 2; XXVL 2. 1 16 ter; xxvil 9. 1 5. § 15, 
&c.; with ne, D. xvm. 4. 1 2. § 2; xxvn. 9. 1 5. § ]4; xxxix. 1. 1 1. § 13 
Si quis aedi/icium uettis fidciat, an opus nouum nuntiare ei possumus mdea- 
mtu, et magis est ne possimus; but also with infin. clause (as here) D. 
XLVI. 3. 1 72. § 4 Et magis est defi/cere stipulationem; ix, 2. 1 32. pr. ; 
xxxviL 4. 1 1. § 7 ; XLvn. 2. 1 3. § 2 ; 1 44 ; and absolutely D. XXL 1. 1 15 fin. 
sed Ulud magis est quod ducimus; xiiL 7. 1 1 quod magis est; xx. 6. 18. 
§ 17; XL. 4. 1 13. pr. 

§ 1. nt magis, &c.] ' that we rather spend on them than acquire from 
them'; not *spend more', which would be plus imp. 

1 42. pr. The use contains some part of the produce, e.g. vegetables 
and flowers for daily use, but not to sell ; oxen for ploughing ; cattle for 
manure, but not lambs, or milk, or wool (D. vil 8. 1 12). The firuetus 
will in this case, if bequeathed separately, not carry with it all the 
produce, but so much as is left afber the legitimate requirements of 
the user are satisfied. But the fnictuary will also have a right of using : 
for the produce and the usufruct are the same : and thus if the produce 
be left with an ezpress deduction of the use, the legacy is useless : if the 
produce be left without specifying the use, the use is included (D. vn. 8. 
1 14. § 1). Si quis fructum, deinde usum stipulatus fiierit, nihil agit 
(XLV. 1. 1 58), because with the fiructus he has already got the usus. 
Paul. Sent. in. 6. § 24. 

§ 1. remm an aestimationis, &c.] The difference between the two 
lies herein. If the usufruct of the goods of a man after his death is 
bequeathed to one who has also a legacy of a specific portion of them, 
the legatee actually gets the property (inclusive of the usufruct) in that 
portion, and the usufruct only in the rest But if to the same man 
besides the specific legacy is leffc also the usufruct in the value of 
the goods of the testator, he gets the specific legacy and the usufruct 
in the value of the whole. In this latter case there is nothing to prevent 
the usufruct being held to extend over the whole value : in the former he 
gets the property in part and cannot have a usufruct in his awn pro- 
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pertj, but only in the rest of the testator^s goods. If a legacy of part 
of the testator^s goods were made, the heir could choose whether to dlyide 
the goods or give a share of the value (D. xxx. 1 26. § 2). 

saepius Idem legando] ^ by bequeathing the same thing more than 
once', i.e. to the same person (cf. D. xxx. 34. § 1). If the same thing is 
lefb first to one person and then to another {disitmctim), the ordinary 
interpretation would be that each was to have an equal share; but it 
might be, if the testator clearly so intended, that the first legacy was revoked 
by the second, or, if the testator clearly so expressed it, that each was 
to have the whole, i.e. one get the thing and the other its value (ib. 1 33). 
Under the law before Justinian something depended on the form of 
the legacy, whether per uiTidicationem or per damnationem (Qai, ii. 
199, 205). 

143. dlniidia paTS...continetur] The reason for this rule is pro- 
bably that a half is the only part which has on each side of it, i. e. in 
excess and defect, an equal quantity, and therefore a balance of pro- 
babilities. Cf. D. xxx. 1 19. § 2 In legato plurihus relicto, %i partes 
adiectae non sunt, aequae seruantur; xvii. 2. 1 29. pr.; L. 16. 1 164. § 1. 

1 44. The usufructuary may not of his own right put new plaster on 
rough walls. Plaster was regarded as an ornamental, not a necessary, 
addition, and consequently money borrowed by a slave and expended 
without his master^s orders on new plastering was not chargeable against 
his master as having been converted to his master^s use (in rem uersum 
D. XV. 3. 1 3. § 4). He may however repair such an ornamental plaater, 
if he finds it, and may colour it or paint and otherwise adom it (above, 
1 7. § 3 ; 1 13. § 7), but the character of the house or rooms is not to be 
changed. 

qni rudes fuissent] ^which had been left rough' ; not plastered 
smooth and polished for paintings. The pluperfect is frequent after a 
present in the Digest; so accepisset just below. 

tametsi — esset] 'even though he would have made the position of 
the owner better by improving the building'. See above, 1 13. § 7. For 
causa see note on 1 13. § 4, p. 105. 

tueri] * maintain'. Cf. D. xxv. 1.115 Tueri res dotales uir stto sumptu 
dehet, Just before, tutda is used of the same. Cf. Cic. Of, u. 23. § 83 
Cum ego emerim aedificarim tuear impendam, tu me inuito fruare 
meof 

ac nouum facere] Flor. has an nouum faceret. The inferior mss. 
generally have alitLd nouum faceref which Mommsen recommends. This 
mode of expression makes good sense, and is foimd elsewhere in the 
Digest (e.g. D. xxin. 3. 1 20), but the substitution of ac for an is simpler, 
and ac is more likely to have been altered by copyists either to an or 
oZtW, and makes equally good sense. Alius..,ac is common in ordinary 
writers. (Does it occur in the Digest?) Bas. has <fivKdrr€iv yap d^ctXrt 
oTTtp (vp€v, ov itrju Kaivojroi€iv, which is not decisive as to the words of the 
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Latin. The Florentine reading is impossible : faceret is no doubt due to 
am, : but an is wrong altogether. 

1 45. The usufructuary of a slave is bound to defray the cost of his 
food as well as of anything made requisite by ilbiess. 

cibariornm] Cibaria are often mentioned in legacies, e.g. D. xxxiv. 1. 
1 21 Diariis (daily rations) itd dbariis relictis neqtie habitationem neque 
uestiarium neque calciarium deberipalam est, quoniam de cibo tantum testa- 
tor sensit. See above, 1 7. § 2 alimenta, p. 63. Cibaria is also used of 
food for cattle, D. ix. 2. 1 29. § 7 ; Cato, R. R. 60. 

naletndinis impendia] Expenses occasioned by the illness of a 
slave, e.g. medical treatment, if moderate, could not be recovered, any 
more than the coet of food, by a borrower (D. xiii. 6. 1 18. § 2 Fossunt 
iustas caiLsae interuenire ex quibus cum eo qui commodasset a^i deberet, 

ueluti de impensis in u^aletvdinem seruifactis: n<im cibariorum impensae 

naturali scilicet ratione ad eum pertin^ent qui viendum axxepisset. Sed et id, 

quod de impensis ualetvdinis disimus, ad maiores impensas pertinere 

debet : modica enim impendia uerivs est ut, sicuti ciha/riorumy ad eundem 
pertineant), nor by the husband in respect of a dowry slave, D. xxv. 1. 
1 12 Omnino et in aedi/icandis aedibtu et in reponendis propagandisque 
uineis et in v^detudine manciptorum modica^s impensas non debet arbiter 
curare : alioquin neffotiorum gestorum potitis quam de dote iudicium uide^ 
bitur; ib. 1. 2. 

ad enm respicere] 'to look back to him', i.e. 'regard him'. Cfl 
D. xviii. 1. 1 34. § 6 ; 4. 1 2. § 9 Sicuti lucrum omne ad emptorem here- 
ditatis respidt, ita damnum qvoque debet ad eundem respicere; xv. 1. 1 19. 
§ 1; XXXVII. 5. 1 3. § 4; &c. So Caes. BeU, Civ, iii. 5 ad M. BibtUum 
suynma imperii respiciebat. 

natnra manifestnm est] 4s clear without proof. Cf. D. xuv. 7. 

I. § 12 Furiosum siue stipvlatur siue promittat nihU agere natura manifes- 
tum est; ib. § 14; XLV. 1. 1 75. § 4. 

1 46. pr.] A son in the power of his father at the time of the father^s 
making a will must either be named as heir or expressly disinherited. If 
he be passed over, the will is void ab initio (Gai. ii. 1 23 ; D. xxvm. 2. 1 7) 
and the son succeeds to the inheritance as if no will were made. An 
emancipated child or children, if passed over, could by the praetor^s 
edict claim, the father^s will notwithstanding, possession of the goods, 
i.e. of the inheritance, of his deceased father. An adopted son who had 
not been emancipated, and a natural son who had been adopted by 
another but had been emancipated by his adoptive father, had this right 
as much as a natural son who had never been adopted (D. xxxvn. 4. 

I I. pr. ; 1 6. § 4). A son made heir by his father had not this right, 
unless another son who had been passed over exercised it, in which 
case the instituted son was allowed to claim it for himself. If instituted 
heir only to a small share of his father's property, he might gain by 
thus setting the will entirely aside and coming on equal shares with 
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his brothers into the possession (D. xxxvil. 4. 1 3. § 11 ; 1 8. § 14). 
What has been said of sons is true also of daughters and of all descend- 
ants, who in the order of intestate succession would have been mi heredas 
if not emancipated (D. xxxvii. 4. 1 1. § 1). Emancipated children were 
thus put on the same footing as regards their father^s will with children 
in ma potestate, But the praetor in thus recognizing natural claims 
which the testator had ignored, guarded against thereby doing violenoe to 
other natural claims which the testator had recognized. If the will was 
thus upset, the legacies would fall with it. So the praetor protected 
legacies in &vour of children and their descendants and of parents, and 
legacies on account of dowry to a wife or daughter-in-law (D. xxxvn. 5. 
11). A person claiming the possession against the will could not take 
a legacy as well (1 5. § 7). And further, any child so claiming the pos- 
session had to share with such children of the same grade as were 
instituted heirs any property which he himself had (D. xxxvii. 6. 
1 1. pr. ; ib. § 24 ; CoUat. xvi. 7. § 2). A child in the testator*s power, 
if named heir, was liable to any legacies charged on him, and if with those 
who were passed over he received possession of the property, he would share 
with them the payment of the protected legacies, but so that the Pal- 
cidian fourth was reserved for the heir, and the legacies were abated 
so that no legatee should get more than a child (D. xxxvii. 5. 1 14. § 1 ; 
1 6). A child in the testator^s power, if passed over, succeeded to the 
possession as if no will had been made, and the legacies, if there were 
no other heir on whom the legacies were charged, fell altogether (ib. 
1 15. pr.). A child disinherited could do nothing except impeach the will 
of undutifuhiess (ib. 1 8. pr. ; see note below on 1 57). 

In the case mentioned in the text a stranger is instituted heir : an 
emancipated son is passed over. Whether any other son was instituted 
heir also is not said ; apparently not. The emancipated son claims his 
rights and obtains the bonorum possesino. The stranger is ousted altogether. 
The deceased had bequeathed to his mother the property in something (it 
is not told us in what) reserving the usufruct. The bequest would be 
maintained. The usufruct thus reserved would have belonged to the heir 
or heirs instituted by the will : as the wiU is upset, who is to have this 
iisufruct ? the son as de facto in the position of heir ] or the mother as 
having the ownership (or reversion) of the thing ? For the son it might 
be argued that anything not specifically bequeathed feU to the heir ; and 
the son was now put by the praetor into the heir's shoes. For the mother 
it might be urged that the usufnict had been reserved only for the benefit 
of the heir appointed by the testator, and oertainly not for the son whom 
the testator had passed over altogether : consequently it would escheat to 
the proprietary, i.e. to the mother (see 1 36. § 1). However, regard for the 
duty of a son to his mother decided the point in favour of the mother, who 
woiild receive the fuU ownership. Godefroi refers to another decision 
made pietattB intuitu (D. xxxii. 1 41. § 2). 
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eztraneo] see note on 1 67. 

§ 1 — ^l 47. A direction by a testator to his heir, to repair a block 
of houses of which he has bequeathed the nsufruct to another, is enforce- 
able against the heir ; and if he neglects, and the fnictuary dies, the 
fructuary's heir, although the usufruct ceased at the death of the fructuary, 
can sue the heir for the damage caused to the fructuaiy by the heir^s 
neglect 

1 47. cessasse] ^delay in fulfilling his duty'. Cf. D. xxxix. 2. 1 32 Si 
uruzs aedes communes tecum habui eaeque uitium facimvt et circa refectionem 
earumcessare uidearis, &c.; iv.4. 1 38. pr. and often. See onl 13. § 2. (p. 103). 

1 48. quasi negotium gerens] ^ Assmning to be acting for the fruc- 
tuary '. qtuisi does not imply that this was a pretence but only that the 
heir^s position was such that his own interest may have partly induced 
him to take action. Comp. however note on 1 13. § 8 qtiasi domum 
(p. 113). For negotium gerens see on 1 12. § 2 (p. 85). 

non est cogendns reficere] On reficere see 1 7. § 2, p. 58. On the 
option given to the fructuary to surrender see 1 64. 

sed actione neg. gest. liberatur] * but on the contrary is freed from 
liability to an action on the part of the heir for the cost of business done 
by the heir in making repairs. 

§ 1. siluam caeduam] See on 1 9. § 7 (p. 77). 

in fiructu esse constat] ' It is well-established law that a plantation, 
though lopped too soon, is still reckoned as belonging to the usufructuary '. 
Heimbach (Weiske's Rechts-Lex, xi. p. 895) well points out that, if the 
property in the produce in such a case did not vest in the fructuary, 
difficulties would arise in the disposal of it, and the usufructuary's proper 
exercise of his right would be in question on every petty sale, On the 
general question see note on 1 12. § 5 maturos p. 91. 

olea immatura] The unripe olives give better oil : the ripe olives 
yield more oil (Schneider). Cato E, K 65 says Quam acerhissima clea 
oleum facies, tam oleum optimum erit : domino de m^ura olea oleum fleri 
TmxiTne eofpediet; ib. 58 oleas tempestiuas, unde minimum olei fleri poterit eas 
condito. But Columella distinguishes between acerhum or aestiuum oleum 
which is made before December ; uiride made about December ; maturum 
made afterwards. The uiride pays best ; quoniam et satisfluit et joretio paem 
duplicat domini reditum (xii. 52. §§ 1, 2, 20). Cf. D. xxxiiL 2. 1 42 Cum 
olea immaturaplus kabeat reditus quam si matura legatur, nonpotest uideri 
jn immatura lecta est infructU non esse, 

1 49. In the case put each of the usufructuaries has an action against 
each of the two heirs. The double concurrence results in each heir being 
liable to each usufructuary for a quarter of the whole. 

a Sempronio] ^from Sempronius', see on 1 7. § 2. fin. p. 15; 1 13. § 1. 

in parte] Cod. F. has twice partem fpUowed by (once) parte, The 
latter is right. I have corrected the two former accordingly, 

1 50. Paulus here gives an answer of Scaevola to a case put to him. 
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The case and answer are given from ScaevoWs Digesta in D. xxxiii. 2. 1 32. 
§ 5. Paulns quotes it almost literally, the only changes being Titms 
Maeuio for Lucius Titius testamerUo suo Pvblio Maeuio, quaesitum est 
for quaero, and respondit Scaeuola for respondit, See Part i. s. v. 
^caevola. 

eius fidei conunisit] ' committed to his honour ', i.e. created a trust in 
favour of Titia for the usufiruct of one-half of the estate : or, as we should 
say, left it to Maevius, as regards one-half in trust for Titia for her life with 
remainder to Maevius. The words were originally used in the ordinary 
sense (e.g. Ter. I^u7i, 886 £ffo me tuae commendo et committo fidei ; Cic. 
Verr, ii. 1. § 1 rfe his rebus quae meaefidei commissae sunt, &c.), but after- 
wards became technical. Some cases mentioned by Cicero shew the way 
in which trusts grew up. A. Trebonius had a brother proscribed by Sulla, 
and a iex Comelia fbrbad aid to be given to the proscribed. Trebonius 
in writing directed his heirs to take an oath to give to his hrother each one- 
half of his share. A freedman took the oath : the other heirs declined. 
Verres excluded the freedmen and gave possession to the others. Cicero 
concedes the legality of Verres' action, but comments on its inequitable 
character ( Verr. i. 47. § 123). Q. Fadius Gallus made P. Sextilius Rufus 
his heir, and in his will stated that he had requested the heir to arrange 
for the whole inheritance coming to the testator*s daughter. This was 
contrary to the leji: Uoconia, which forbade a man registered as having 
100,000 asses (Gai. ii. 274) making a woman his heir or bequeathing to 
anyone moi*e than half the estate. Bufus consulted his friends what he 
should do : no one recommended him to give more than was allowed 
by the leje Uoconia, but Cicero implies that he ought morally to have 
given the whole. Apparently he gave the daughter only half {Fin, ii. 17. 
§ 55). C. Plotius made Sex. Peducaeus his heir, and secretly requested 
him to hand over the inheritance to his daughter ; which he did (ib. 18. 
§ 58). Q. Pompeius Rufiis (Sulla's grandson) had been condemned in 
a criminal trial for violence {de ut) aud was in exile (Dion Cass. xl. 55 ; 
CaeL ap. Cic. Fam, viil 1. § 4). The prosecutor was M. Caelius Rufus. 
Some land was left to his mother Comelia with a trust (fidei commissa 
praedia) for him, which she did not carry out. Pompeius asked Caelius 
to take up his cause. He did so, and was successful in a legal trial 
(iudicio), of what nature is not stated (Val. Max. iv. 2. § 7). Gaius 
(ii. 268 — 288) enumerates many matters in which it was possible to 
effect by a trust what was inconvenient or impossible to do directly. 
Augustus first gave legal sanction to trusts by directing the consuls 
to enforce them : eventually a special judge was created for them, called 
Praetor fidei commissaritis (Inst. ii. 23. § 1). At first when the law 
recognized trusts, the heir who was charged with a trust to give up 
the inheritance remained legally heir, but by certain contrivances the 
benefit and biu*den were transferred to the cestui qtie trust. This was 
gradually simplified (Gai. IL 246 sqq. ; Inst. ii. 23). The usual words 
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used in creating a trust were one or more of the following, peto, TogOy 
Moloy fidei committo (Gai. n. 249). Numerous instances are found 
in the Digest, e.g. xxxi. 1 77. Justinian put legacies and trusts on the 
same legal footing and with the largest powers which either of them 
previously had. The form of words ceased to be of importance (Cod. 
Yi. 43. 1 2 ; Inst. ii. 20. § 3). Hence the words of Ulpian must have been 
altered by Tribonian to the form now given them in D. xxx. 1. 1 1. 

uillaili — aediflcailit] ' rebuilt a fum-house which was ruined by 
age but necessary for coUecting and storing the produce'. Columella 
(i. 6) speaks of farm-houses having three parts, ur^rui {uiUa\ for the 
proprietor; ruMica^ for the farmer and his slaves; fractuaria, for the 
produce. For corruptam see note on 1 13. § 2, p. 104. Cogere is used 
of the olive-harvest, Cat R. R, 31 ; 64 ; of grapes, Col. xi. 2. § 70 ; D. vn. 4. 
1 13 ; and generally Varr. KR.1, 6. § 3 ; CoL xii. 3w § 9 ; D. xxxin. 7. 
1 8. pr. ; VI. 1. 1 78. 

agnoscere] See 1 7. § 2. note (p. 62). 

si priusqiiam u. f. praestaretur, &c.] One does not understand what 
so preasing necessity there can have been for the heir^s action. Why 
should not the usu&uct have been established at once ? Possibly becausey 
as half only was left to the cestui que trust, some negotiations may have 
been necessary to arrange for a division ; and the legatee may have 
been absent from the country. However that be, all that is decided is, 
that, if the heir was obliged. to build before carrying the l^;acy into 
efiect, the fructuary must pay his share, Whether the fact was so or not 
is another question, and quite unimportant to the statement of the 
principle of the law. 

non alias cogendum quain haberetnr] Hhat the heir cannot be 
compelled to give eftect to tfee trust except on the terms that account 
be taken of this expense ' ; i.e. the cestui que trust must pay his share. 

The expression non dlia^...quam with the subjunctive may be de- 
fended as analogoiis to non prius quam, Another instance occurs in D. xl. 
7. 1 40. § 7 Respondit legata quidem et libertates non alias competere quam 
rationes redditae essent. Similarly, uot only in language but in meaning, 
D. XX. 1. 1 29. § 2 Respondit non aliter cogendos creditores creditoribus 
aedijicium restituerey quam mmptus in exstructione erogatos»..reciperent 
(where Mommsen in his edit. proposed to read qu^m ut^ and Huschke, 
PandeJttenkritik, p. 12 quam st). Frontin. Strat. 1. 10 n>eqv>e aliter prificipes 
eorum redire posse quam ipse remissus foret is practically the same thing. 
Quam ut or quam si is the usual phrase in such cases. Mommsen suggests 
inserting «^ in our passage. J^on aliter...qu<tm ut occurs in D. xxx. 1 70. 
§ 1 ; non aliter...quam si in Gai. IL 168 ; 195 ; rv. 119 ; D. I. 7. 1 18 ; 
XXX. 1 84. § 5 ; non alia>s...quam si D. xn. 2. 1 13. § 5 ; xxix. 5. 1 5. § 2; 
non alias...nisi above, 1 40. 

restituere] see on 1 5 (p. 47). 

sumptns ratio haberetur] Cf. D. x. 2. 1 39. pr. ; xxiv. 3. 1 7. pr., &a 
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1 51. The usufruct being in fact the life interest, it was a mere 
mockery to bequeath it to a man for the Inoment of his death. Cf, 
D. XXXIII. 2. 1 5 Usumfrmtum ^cum moriar* imttiliter stipulor: idein 
€9t in legato, quia et constitvtus umsfructus morte interddere solet; xxxv. 
1. 1 79. § 3. So of a dowry promised for the time of the woman dying, 
D. XXIII. 3. 1 20. 

inntiliter] * without effect ' i.e. the legacy is invalid. Cf. Gai. ii. 
123 ; &c. 

in id tempns nidelicet coUatns] 'fixed as it is for a time at which' &c., 
or * of course because fixed '. Uidelicet introduces an obvious fact, usually 
in explanation of a preceding statement. Cf. D. iii. 1. 1 1. § 5 Caecum 
tUrisque luminiJms orhatum praetor repdlit {a postulando) : uiddicet quod 
insignia magistratus uidere et reuereri non possit; xxvii. 1. 1 30. § 1 : 
but also not in explanation xix. 2. 1 Quid si locauit...quasifundi dominus, 
uidelicet tenebitur ; decepit enim conductorem. 

CoUatns] Gai. iii. 100 Si quis ita dari stipuletur ^cum morieris dari 
spondes\ id est^ ut in nouissimum uitae tempus stipulatoris aut promissoris 
obligatio conferatur ; D. xxviii. 3. 1 16 in futurum collcUae conditiones; 
Cic. Att. VI. 1. § 24 Haec omnia in mensem mortuum sunt collata ; Plin. 
Pan. 61 Si unius tertium constdatum eiusdem in annum contulisses. 

1 52. si tribnta eins rei praestentnr] ^ If taxes on the property 
(which is the subject of the usufhict) be paid', i.e. if it is subject to 
taxes. So si quid pendatur, 1 127. § 3. 

The burden of taxes falls on the fructuary, as was said before (1 7. § 2 ; 
1 27. § 3), unless there be a special trust directing the heir to pay the 
taxes. Arrears of rates and taxes were presumably payable by the heir 
without such special direction. (See note on 1 7. § 2, p. 62.) 

1 53. The usufruct of a block carries with it the usufruct of the 
supporting ground ; but if the block of buildings be removed, the usu- 
fruct is gone, and there is no claim to a usufruct in the vacant ground. 
So much was laid down in 1 36. pr. contra autem, &c. ; vii. 4. 1 5. § 2. 
But the removal of part of the building does not extinguish or affect the 
right to the usufruct of the ground either in whole or in part. The ground 
is accessory to the block of buildings and accessory as a whole ; and, as 
long as any of the building remains, I retain my right to the usufruct in 
the building and accessories. Cf. D. vii. 4. 1 8; 1 9 Fundi usufructu 
legato si uilla dirvta sit, umsfructus non exstinguetur^ quia uilla fundi 
€tccessio est: non magis quam si arbores dedderint. Sed et eo quoque solo, 
in quofuit uiUa, vii frui potero. 

1 64. The usufruct of an estate is bequeathed from the heir to Titius 
conditionally on some event. The heir sells and delivers the estate, 
before the condition takes effect, but reserves the usufruct. To whom 
does the usufruct belong under the different possibilities ? Until the 
condition takes effect, the heir has the usufruct. If the condition takes 
effect, the usufruct passes from him to the legatee. On the death 
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or forfeiiure of the l^tee, it reverts to the ownership, which has passed 
from the heir to a purchaser. If the oondition does not take effect, the 
legacy drops, and the question now arises does the usufruct continue 
with the heir in virtue of his reservation on the sale of the estate ? Prima 
fade it does, but all depends on the real intentions of the parties to 
the sale (compare 1 36. § 1). If the heir reserved the usufruct merely 
in order to satisfy the contingent bequest, and this was understood 
as part of the bargain, then the usufruct reverts to the x>urchaser as 
bare owner of the estate. If this was not the bargain but the heir reserved 
the usufruct for himself, subject to the contingency, then on the contin- 
gency failing the heir enjoys his usufruct. 

intellego te de usn fmctu, &c.] i. e. I understand you to be asking 
not who has the usufruct reserved on the sale : (that of course be- 
longs for the time to the heir) but who has the usufruct which was 
as it were contingently separated from the ownership by the testa- 
tor in his bequest? There are not reaJly two usufructs of the same 
estate : but two creations of a usufruct, one certain, but apparently tem- 
porary, by the reservation on the sale: the other contingent on the 
occurrence of some event. 

ad proprietatem fundi reuertatur] The usufruct on being lostreverts 
to the propriety as its natural home (1 3. § 2 ; 1 36. § 1). But, it may be 
said, the heir in selling the estate had expressly reserved the usufruct : 
consequently the usufruct, on being set free from the legatee, will come to 
the heir. To which the answer is that only the owner can create a 
usufruct. The heir while owner did create by reservation a usufruct, 
but that usufruct could only last until the condition took efiect, because 
the testator had already created a usufruct to run from the happening 
of that event. The usufruct created by the heir then came to an end : 
the usufruct created by the testator commenced; and on its expiring 
the ownership becomes full again and only the owner can create another 
usufruct. A usufruct is not a continuously existing right distinct from 
but parallel to the ownership, so that it can be carved out into successive 
periods and disposed of to successive beneficiaries. It is a right attached 
for a time to a particular peroon and dies absolutely on being dissevered 
from that person. Compare note on 1 34. pr. legatvm non hahehit (p. 202) 
and D. vii. 6. 1 4. 

ita ut in eius persona] ^subject however to the application to his 
person of the same rules of law which are regularly observed in reference 
to the loss of a usufruct'. We must assume the condition attached to the 
legacy to be one of such a kind that not merely its non-occurrence but the 
impossibility of its occurrence is ascertained (e.g. if Titius within five 
years from the testator^s death shall be consul : the five years elapse 
without his becoming so). Then the contingent usufruct which would 
have been attached to Titius' person fails altogether, and the usufruct 
reserved at the sale alone remains in question. This is attached to the 
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heii^s person and will remain with him, onlj so long as he lives, and has 
not his ' head broken ', and continues to use it. Javolenus (by the words 
in eius persona) appareutly wishes to guard against the idea that there 
ifl only one usufruct in question, viz. that attached contingently to the 
persona of Titius, and that this usufruct will live and die with Titius, 
though actually enjoyed by the heir. The usufruct was not an estate for 
the life of Titius and consequently now held by the heir pur autre vie. 
The person of the testator*s heir, not that of Titius, is now concemed. 

spectandom id erit, quod, &c.] All depends on the understanding 
of the parties. Cf. D. xviii. 1. 1 41 ; 6. 1 7. § 1 ; viii. 5. 1 20. § 1. 

restitui a nenditore] The usufhict was with the heir, who was 
vendor. The estate itself had been conveyed : the vendor had now 
to put the purchaser in possession of the usufruct, cf. note on 1 3. pr. 
induxerit, p. 35. For restituere see note on p. 47. 

1 55. infantis] See note on 1 12. § 3, p. 87. The infant here is of 
co\u«e a slave. The age of seven which was applied to define infancy 
in some cases would suit this passage fairly well. He could hardly 
be of use before that age. 

uaus tantummodo] Why is the 'use' only mentioned, and indeed 
emphasized, as if in opposition to mibsfructus ? And why is the extract 
placed here instead of in title 8 ? I cannot answer these questions. 

The * use ' of a slave included the personal services of the slave for 
the usuary and his family, and a slave was a legal channel for the acqui- 
sition by the usuary of property by stipulation or delivery, provided 
that the usuary's property was employed for the purpose. But the 
usuary had no right to hire out the slave's services, and could not there- 
fore acquire anything in remuneration for them. In short the usuary 
could through the slave acquire ex re sua, but not ea; operis serui (D. vii. 
8. I 12. § 5 — ^I 14 ; 1 16. § 2). To act as stipulant or receiver was a 
service which could not be performed by an infant : but time only was 
required to bring about the possibility of such a use. And the expectation 
it appears was suflB.cient to support a legacy of use ; and a fortiori to 
support a legacy of usufruct. A slight foundation was enough, as we 
may see from I 41 and 1 53. 

For the subject matter of this extract compare I 12. § 3 ; and Paul. 
Se7it. III. 6. § 18 Furiosi et aegrotantis et infantis ususfinwtus utUiter 
relinquitur : horum trium alius resipiscere, alius conualescerey alius crescere 
potest, 

1 56. The subject of this law is treated alao in an extract from 
Gaius forming D. xxxiii. 2. I 8, but there confined to bequest. Si usus- 
fructus municipibus legatus erit^ quaeritur quousque in eo usufructu tuendi 
sint : nam si quis eos perpetuo tuetur, nulla utUitas erit nudae proprietatis 
semper abscedente usufructu, Unde centum annos ohseruandos esse constaty 
qui finis uitae longissimus esset, A community in order to act must act as 
a whole, and that required a representative, who was usually a slave 
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of their own, through whom they made and accepted stipulations, gave 
and received by mancipation, entered on inheritances, brought and 
defended suits. For oonducting actions a citizen or other freeman was 
formally appointed, and if he was used for making stipnlations &c.y a 
tUUis actio was granted on such stipulations to the administrator (D. ni. 
4. 11. § 1 ; 1 6. §§ 2,3 ; 1 10; xn. 1. 1 27 ; xm. 5. 15. §§ 7, 9 ; xv. 4. 14; 
XLV. 3. 1 3). Only by legacy in the form do lego could a town acquire 
a usufruct duly constituted in the earlier times : mancipation was not 
available at all, and a slave could not be a party to a surrender in court. 
So that the usufruct, if given by a living person, would be only informally 
constituted by bargain and stipulation. Hence it would require the 
protection of the praetor (Savigny Syst, ii. p. 289). And the praetor 
would be also called into action if, the usufruct being \eSi per damnationemy 
the heir did not put the town into the de facto possession of the usufruct, 
or if anyone disturbed the town in the enjoyment. 

For the power of a town to own land see D. i. 8. 1 6. § 1, &c. ; to 
possess through slaves and others, D. xli. 2. 1 1. § 22 ; 1 2 ; to own 
servitudes, D. viii. 1. 1 12 ; to make loans, D. xxn. 1. 1 11. § 1 ; to receive 
loans, D, xii. 1. 1 27 ; to make stipulations, D. XLV. 3. 1 16 ; to receive 
legacies, first allowed by Nerva, Ulp. xxiv. § 28 ; to have honorum posgesgio, 
D. XXXVII. 1. 1 3. § 4 ; to be heirs — but in Ulpian's time only to their 
!reedmen'8 property, Ulp. xxii. 6 ; a right extended by the Emperor Leo 
to all, Cod. VI. 24. 1 12. The right of emancipating their slaves was 
granted by a senate's decree a.d. 129, in extension of a previous right, 
Cod. vn. 9. 1 3 ; D. XL. 3. 1 1 ; and the full rights of a patron conceded to 
them (D. xxxviii. 3). All towns imder Eoman rule were allowed by the 
Sc. Apronianmn (a.d. 117? 123?) to receive an inheritance by way of 
trust, and were required to appoint an actor to bring and defend con- 
sequent actions, D. xxxvL 1. 1 27; 1 28. pr. See Savigny Syst. n. 
§§ 89—93. 

usus fructns nomiiie] *by the title of usufruct,' Le. 'to enforce or 
recover their right of usufruct'. Cf. D. vii. 6. 1 8 uausfructus itaqw 
nomine partem pecuniae petendam ah eo qui satis accepit a coherede, incerti- 
que cum eo agendum^ si satis non dedisset ; and again neque fructus nomine 
interim teneri ; 9. 1 7. pr. si ususfructus nomine re tradita satisdatum non 
fuerit; xliii. 16. 1 3. § 17 Qui ususfructus nomin^ qv^iterqtuditer fuit 
quasi in possessione, utitur hoc interdicto (de ui). Similarly kereditatis 
legatorumue nomine capere (Gai. i. 24) : fdeicommissi nomine semper 
in simplum persectUio est (iL 282) ; damni nomine actionem introduci 
manifestum est (ni. 216) ; tributortm nomine praestari (xix. 1. 1 13. 
§ 6) ; &c. 

municipibns] *the burghers', i.e. in their coUective capacity. Cf. 
D. xxxiv. 5. 1 2 Ciuibus ciuitatis legatum ud Jideicommissum datum 
eiuitati rdictvm uidetur; iii. 4. 1 2 Si munidpes ud aliqua uniuersitas 
ad agendum det actorem, non erit dicendum quasi a pluribus dcUum sic 
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haheri: hic enim pro repvMiea uel uniuerntcUe interuenit, nonpro »ingulis; 
ib. 1 7 Sicvi munidpum nomine actionem praetor dedit, ita et aduerms 
€08 edicendum putauit..,Si quid uniuersitati debetur singxdis non debetur, 
nec quod debet uniuerjsitas singuli debent / l. 8. 1 6. § 1 ; XLViii. 18. 1 1. § 7. 
Savigny says municipes is the term most generally nsed for a community 
and was applied to a colony as well as a municipium properly so called 
(Syst. n. p. 249). 

actio dari debeat] The doubt was not due so much to the difficulty of 
getting over any absence of due formality in constituting the usufruct, as 
to the apparent incongruity of a strictly personal right, which was always 
terminated by the death or loss of civil position of the holder, being 
recognised in a body which did not die and was not likely to lose its 
position in the state. 

neque morte nec facile cap. dem.] The corporate character waa 
taken away from Capua as a punishment for its adherence to Hannibal, 
Liv. XXVI. 16 Urbs seruata est ut esset cUiqu^ aratorum sedeSf.,.ceterum 
habitari tantum tamquam urbem frequentarique placuit ; corpzts nvUum 
ciuitatis nec senatum nec plebis concilium nec magistratus esse; pfaefectum 
ad iura reddenda ah Boma quotannis missuros. Such a condition may be 
considered analogous in a community to capitis deminiUio in the case of a 
man. Carthage on the other hand was utterly destroyed. App. Lib. 
p. 135 Kapxjl^opos tt rt irepiKovirov tri. ^Vy €Kpivav oi 'Pci)/iaioi KaTcurKdyjrcu 
^KijrioDva Ka\ oIkcIv avrfjv dneinov Trao-c, and this was by Modestinus compared 
to the death of a man, D. vn. 4. 1 21 Si usmfructus duitati legetur 
et aratrum in ea inducaiur, ciuitas esse desinit, ut passa est Carthago, 
ideoque qucLsi morte dednit hahere usum fructum. Cf. Hor. Od. i. 16. 20. 
When Gaius says a burgher-community will not die, he merely means 
to contrast the continuous ideal life of a corporation with the limited 
physical life of a man. Possibly he would have regarded Carthage as 
having undergone, not death, but cap. dem. m/axima. 

proprietas inutilis, &c.] See 1 3. § 2. 

tuendi in eo us. fs. municipes] i.e. by the praetor allowing them 
according to circumstances to bring an action or make a plea, as if 
they were a real person. Thus though statues in public places were 
not the property of the citizens, the community was allowed to bring 
and defend suits against private persons attempting to remove them, 
and even against those who placed them there; Tv/cndi dues erunt et 
aduersus petentem exc&ptioTie et actume aduersu^ possidentem iuuandi 
(D. XLi. 1. 1 41). So tueri is used of the praetor^s action in respect of 
some water rights not strictly servitudes licet seruitus iure non ualuit, 
si tamen hac lege comparauit seu alio quocfwiique legitimo modo sibi hoc ius 
acquiduit, tuendum esse eum qui hoc ius possedit (vm. 4. 1 2) ; of slaves 
informally emancipated (i.e. not uindicta nor censu nor testamento Dosith. 
5) per legem luniam eos omnes quos praetor in libertate tuebatur liberos esse 
coepisse (Gai. m. 56) ; of a pledgee where the pledgor had not full legal 
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ownersbip (D. xx. 1. 1 18) ; of the pledgee of a usufruct (ib. 1. 1 11. § 2) ; 
of a pledgee before the debt mA actually due (ib. 4. 1 9. pr.) ; of the holder 
of a building on another man*s ground, tuetur praetor eum qui super/lciem 
pettt (xjJii. 18. 1 1. § 2) ; of anyone sent into possession, conuemt praetori 
omnes quos ipse %n possessionem misit tueri (xLm. 4. 1 1. § 2) ; but emanci- 
pated sons or patrons, who haying neglected to apply for possession contra 
tabulas claim as if on an intestacy, non solet ttteri praetor adwersm scriptos 
heredes (xxxviii. 6. 1 2) ; and in other cases, si res talis sit ut eam lex aut 
constitutio alienari prohibeaty eo casu Publiciana non competit, quta his 
casibus neminem pra^tor tuetur ne contra legesfaciat (vi. 2. 1 12. § 4). See 
also note on 1 25 ^.pertradUionem (p. 174) and D. vii. 4. 1 1. pr. there quoted. 

1 57. The usufructuary of an estate has the estate bequeathed to him, 
and after enjojing it for some time has to restore it to the son of the 
testator, who has succeeded in upsetting the wilL For the time the 
usufruct has been apparently meiged in the ownership : but it revivea as 
a separate right on the ownership being under these circumstances with- 
drawn again. A similar case is given in D. xxxviii. 2. 1 35, where the 
ownership was withdrawn by bonorum possessio being granted cotitra 
tabulas, For cases of effectual merger see above 1 34. § 2 ; 1 36. § 1. 

ino£Blciosi test.] The querela inojiciosi testamenii was a proceeding 
to have a will annulled on the ground of its being wanting in due respect 
to the claims of near relations. The testator is supposed so . far not 
to have been in his right mind (non sanae mentis, D. v. 2. 1 5), if he 
passed over or disinherited one who had a claim and was not undeserving. 
Such a claim, if proved, was good on behalf of children impeaching their 
parents* will, or of parents impeaching their children's ; or as between bro- 
thers and sisters ; but only if and so far as the claimant would be the heir 
or an heir, if the testator had died intestate (ib. 11 ; 1 6. § 1 ; 1 15. § 2). The 
claim was defeated, if the claimant received under the will or in contempla- 
tion of the testator^s death a fourth of the inheritance after debts and 
funeral expenses and the value of slaves manumitted were deducted. 
If there were more persons in the same order of successiou, each could 
only claim his share of the fourth (18. §§ 6 — 9 ; 1 25). Auy action of the 
claimant under the will, or iu recognition of it as vaJid, forfeited his claim 
(1 23. § 1 ; 1 12. § 2). This suit was in addition to other remedies, 
especially to the right of claiming the bonorum possessio contra tabidas 
(above, p. 214 sq.). But an emancipated son passed over in his father's 
will could not impeach tho wiU, if his own son still in the grandfather's 
power was made heir (1 23. pr.). On the other hand the bonorum possessio 
was not open to a disinherited child (D. xxxvii. 4. 1 8. pr.). A will pro- 
nounced undutiful was nuU for all purposes, legacies and freedoms included 
(D. V. 2. 1 8. § 16). 

recte perttQerat] * duly carried ', i.e. succeeded in his suit. So also 
D. V. 2. 1 16. § 1 ; cf. xxxviii. 2. 1 14. § 8. The more usual phrase is 
obtinuit. For recte see supr. I 9. pr., p. 68. 
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ez post facto] depends on apparuit. From what happened after- 
wards, it was clear that the right of usufruct remained unmerged, i.e. the 
subsequent event, viz. the success of the son in upsetting his father^s 
will, shewed that the ownership had never devolved on the usufructuary 
(for the will was invalid), and consequentlj there had been no merger 
of the original right into a right which never reallj ezisted. For ex 
poat facto cf. D. xxxrv. 5. 1 15 (16) Qtiaedam sunt, in quibu8 res dvMa 
est 9ed ex post facto retro ducitur et apparet quid actum est ; xit. 4, 1 7 ; 
iLm. 24. 1 7. § 4 ; &c. 

§ 1. ob alimenta] see on 1 7. § 2, p. 63. 

partium emolumentam, &c.] i.e. as the freedmen died, their shares in 
the usufruct reverted to the owner (lit. the profit of shares comes from the 
person of those dying, &c.). 

1 58. The principle of this law is that, as soon as the firuits are 
gathered by the farmer, the right of the fructuary to the rent is vested, 
although the rent is not payable till the Ist March. The farmer is 
the agent of the fructuary for the purpose of e^ercising the right to take 
the fruit (1 12. § 2 ; 1 38), but the fruits when gathered are not the property 
of the fructuary but of the farmer by tbe terms of the contract, which 
gives him the right of enjoyment (D, xix. 2. 1 15. pr.; § 8), see note 
on 1 26, p. 176. 

kaL Mait.] The Ist of Marc]i w^as the beginning of the year. Hoc 
mense m^ercedes exsoluehant magistris qv>as completus anmts deberi fecity 
comitia auspicabatitur, tiectigalia locabantj &c. (Macrob. Sat. i. 12. § 7). 

inferri] Inferre * bring in', i,e. pay, sp D. x^xiii. 1. 1 21. § 5 ; xxxi. 1 34. § 5 
pretio illato ; xxxix. 4. 1 7. § 1 uectigal intvlisset, &c. ; Cod. Theod. vi. 22. 
1 2 iUatio ' payment of taxes ', &c. 

rem publicam quidem— habere] The bargain was made between 
fructuary and farmer, the statei ysQ^ not privy to it. Hence the state 
can have no claim to the fruits giatl^ered while the usufruct lasted nor 
to any commutations of them> On t^e other hand the state would 
have the right to tum out the farnjers at once, and if they allowed them 
to stop would make such contract with them as might be agreed on 
for fiiture occupation and rent. That would not affect the right of 
the £ractuary's heir to recover from the farmers the rent for the past 
year wten due. 

sna die] * on the day ', stuz relates to pensionem. Suus is frequently 
used in the law writers in the sense of * properly belonging*, D. xlv. 1. 1 4Q 
Qui sic stipulatur ^quod te mihi Ulis kalendis dare oportet, id dari spondesF* 
uidetur non hodie stiptdari, sed sua die, hoc est, kalendis; xxiii. 3. 1 43. pr. 
Scaetiola ait rruUrmionii causa acceptUationem interpositam non sectUis 
nuptii-s nuUam esse atque ideo suo loco mxm&re obliffationem, *it remains 
as it was' ; xlii. 8. 1 17. § 2 ffac actione mvlier tantum praestabit, qtuznti 
creditorum intererat dotem stio tenipore reddi. So the phrases with quisque 
attracted into the case of suus, e.g. D. xin. 7. 1 8. § 3 Si annua hima 

R. 15 
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trtma die triginta stiprdatuSj acceperim pignus pactusqtie nm ut nisi sua 
quaqm die pecunia soluta esset, v/endere eam mihi liceret, &c. (cf. Lat. 
Qr. § 2288). In the later legal Latin suusia used objectively without any 
word to which it grammatically refers, e.g. Cod. vi. 50. 1 11 AtueUium legis 
Falcidiae, qttod imploras, apud suum iudicem non prohiberis flagitare; 
and in certain phrases, e.g. sui iuris, D. xlvi. 2. 1 20 Nov^re possumus 
aut ipsi si sui iuris sumus ; suits heres, Qai. iii. 29 Feminae adgnatae tertio 
gradu uocantury id est si neqv^ suus heres neque adgnatus ullus erit. 

§ 1. ex redactu fructuum] *from the produce of the crops*. Cf. D. 
XLVi. 3. 1 88 lies ttendendas per argentarios dedit; argentarii unittersum 
redactum uenditionis soltcerunt. The verb redigere *to get in money*, 
&c., is common both in law writers and generally, e.g. D. x. 2. 1 51 FructiLs 
post litem contestatam percepti ad eum redigendi sutU habita rcUione imr 
pensarum ; Liv. ii. 42. § 2 Quicquid captum ex hostihm est uendidit Fabius 
consvl ac redegit in puUicum. 

holeris] * cabbages ', Piiny JV. H. xix. 136 Olus cavlesque quibus nunc 
prindpatus hortorum apud Orascos in hxmore fuisse non reperio, sed Cato 
brassicae miras canit laudes ; Cato R, R. 156 Brassica est qua/e omnibus 
holeribtis antistat. Columella n. 10. § 22 speaks of rapum as olus, and 
the genus Brassica now comprises cabbage, cauliflower, broccoli, rape, 
tumip, colza, &c. For the spelling, in D. vn. 8. 1 12. § 1 we have both 
holeribus and oleribus; holus is the Mss. reading in Horace almost always; 
see Keller's EpU. ad Sat. i. 1. V4. 

porrinare] *leek' or Meek bed\ Cato uses the same form, R. R. 47 
quotannis porrinam serito; and Arnob. ii. 85 Quid sit triticum didtOjfar, 
hordeum^ cicer, lenticiUa, porrina, caepe. So rapina^ in Cat. jB. i2. 5. § 8 ; 
35. § 2 ; Col. XI. 2. § 71 napinae itemque rapinxie siccaneis lods per hos 
dies fiunt: caepina in Col. xl 3. § 56. The longer adjectival forms were 
used apparently for the herb-beds or crops (seges or segetes being under- 
stood) ; the simple forms porrum, napuSy caepa, &c. denoting either 
the crop or a single head. The quantity of the penult (porrina or 
porrina) appears not to be positively ascertainable. It is generaliy 
taken to be long. 

quae habeo] *which properties I have*. 

Farrariorum] Mommsen suggests Farraticanorum, as there is a 
pagus of that name in the territory of Cremona (Henzen Inscr. n. 6132 
=Corp. I. L. V. 4148. There is also one in the district of Placentia, 
Corp. I. L. V. 7356; also named in Tab. alim. Velleiat. 3. 48. The district 
where Ferrara now stands was in ancient times marsh or sea (cf. Momm- 
sen Corp. L L. v. p. 225). 

respondi non usum fhictum] The bequest was held not to be 

1 Godefroi on our passage compares rapina in D. xxxi. 88. § 16 and there 
actually translates ei rapinam facere by rapas ferre et locum iis serendis parare, 
* slew our Bon while making a rape bed ' I (instead of * while robbing him \ For 
rapinatn facere cf. Cic. Att. xiv. 14. § 6 ; D. ix. 1. 1 1. § 1). 
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one sixth share of the usufruct of the herb and leek garden, nor (which 
comes to much the same thing, see note on p. 44 jofo parte tndiuisa) the 
usufruct of one sixth part of the garden, nor a usufruct under the senate's 
decree (cf. D. vii. 5. 1 7) which would have involved replacement ulti- 
mately by the legatee, but simply one sixth share of the produoe of these 
beds or gardens. A usufruct would have involved both giving security 
for restitution and also forfeitiu*e by capitis demimUio and non-use. 
Nor would his claim be vested imtil he had in some way gathered or 
got possession of the produce. Scaevola's decision put the legatee so 
far in a better position (cf. D. xxxin. 1. 1 8). But the control of the 
garden would not be so much under the fructuary, as if he had had a 
proper usufruct. 

§ 2. quotaimis uidQrl relictum] The bequest was couched in 
general terms, and, as it related to garden produce, which naturally recurs, 
was held not to be a mere gift of a sixth of the last or of the next year^s 
crop, but of an annuity, imless the testator^s heir could prove that this 
was not the meaning (cf. D. xxxiii. 1. 1 20. § 1 ; 1 23). The annuity 
iu such cases was always held to expire at the legatee's death (D. xxxiiL 
1. 1 8 ; 1 12 ; 1 22). The extract from Paulus in D. vii. 9. 1 6 which deals 
with a case like ours is apparently somewhat corrupt. See Mommsen's 
note. 

1 59. Trees blown down but good for timbei* did not belong to the 
fructuary so that he could sell them, but they might be used by him for 
the repair of the farm-house or in other ways, though not for firewood, 
if such could be got elsewhere on the estate (1 12. pr.) ; and the owner 
could be compeUed to remove them if they were in the way (1 19. § 1). 
But our text shows that the fructuary is not obliged to replace them or 
repay their value ; as he is in the case of those which die and which 
then become his property (1 18). 

AU the Mss. have mbstitui, The Gr^ek commentators are here defec- 
tive. The sentence, as the mbs. give it, is, to say the lea^t, awkward: 
arbores euersas ab eo substitui non placet, (1) The passive suhstitui and 
sybstUutm are not elsewhere used of the thing whose place is supplied, but 
of that which supplies the place of another. Cf. 1 18; 1 69; 4. 1 11; 
XX. 1. 1 26. § 2 ; &c. Of some, but less weight are the following objections. 
(2) Substitui non placet means that such a substitution by the fructuary 
is disapproved of, whereas the passage undoubtedly should mean that 
there isno obligation on the fructuary to supply the place. Hence for 
substitui we should have expected substituenda>s esse, although the use of 
the simple present is not impossible. (3) It is not so much the duty of 
the fructuary during the usufruct which is the subject of this fragment, 
but the feventual liabilities. Hence I have written restitui, which may be 
taken in two ways, either that supposed to be given by substitui, i. e(. 
a physical restoration of the trees or of others in the place of them (which 
however is open to objections 2 and 3), or the way in which it is used 
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in the fructuaiy's bond id quod inde exstabvt restUutum iri (D. viL 9. 
1 1. § 7, and notes pp. 59 and 47), which would include not only the 
BUTrender of what was left, but compensation for what ought to be there 
and through his fault was not there. This reading would remove all the 
difficulties. For the meaning would be the restitution by the fructuary 
of trees blown down was not approved of, i.e. it did not enter into the 
settlement by the arbitrator of claims for dilapidations. In either sense 
restitui is preferable to tuhstitui. For the physical use of restUui cf. Paul. 
8e7U. ni. 6. § 3 si domtis legata incendio confiagrav^erU V£il ruina perierit 
licetpostea restUuaiur, (the very book from which our extract is taken) ; 
Cic. Top, 3. § 15, quoted in note on corruisserU, p. 61. 

§ 1. anidqnid in fondo nascitnr] See note on 1 9. pi*. (p. 67). 

pensiones q,no<ine, &c.] On the general law afiecting leases when 
there is a change in the ownership of the property see above on 1 26 
,(p. 176). Three cases are possible. The testator may expressly include 
in the bequest a right to the rents of leased portions of the estate; or he 
may expressly exclude them ; or he may be silent. In the first cafie the 
usufructuary must recognise the lease or leases, but he reoeives the rent: 
in the second case the lessees remain the heir's tenants and the heir is en- 
titled to the rents : in the third case the frxictuary cannot demand the 
rent, because that is an obligation created by the contract between testator 
and tenant which is nbt enforceable by the fructuary. The fructuary 
can however eject the tenants or call on the heir to do so, and they must 
seek compensation from the heir. 

ezceptae] Bc^pensiones. If the rents were expressly excepted from the 
fructuary, this would be taken to relate not merely to the rents then duej 
but to the rents generally, and hence to imply the limitation of the fruc- 
tuary^s rights by the existing leases. So far the fructuary would as re- 
gards these portions of the estate be in a similar position to that of a 
usuary (cf. D. vii. 8. 1 10. § 4), except that he could stiU let his limited 
right of usufruct and need not use himself. 

condnctorem repellere] ' keep the hirer from the land'. Gf. D. xix. 
2. 1 54. § 1 inter locatorem fundi et conductorem conuenUy ne intra tempora 
locationis Seius conductor defundo inuUus repdleretur. 

§2. caesae hamndinis^ &c.] ^profit from cut reeds and stakes'. 
If stress be laid on caesae and it be taken to mean already cut at the time 
of the legacy's vesting, the decision would be in conflict with the principle 
of 1 27. pr. and of 1 58. pr., which principle would give the profit to the 
heir. Looking at the word uectigal, which seems best understood of 
some regular payment analogous to rent, and to the fact that the general 
right of thefructuary to take produce of reed beds, &c., and sell it, has been 
already given in 1 9. § 7, I suppose the present law to relate to cases 
where a reed bed or imderwood was regularly cut by some contractor 
who paid over a certain share, or percentage, or royalty. The fructuary 
would be intitled to those payments as he would be intitled to rents, 
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though he was not a party to the contract in virtue of which they are 
made. The principle of the last section would apply. 

1 60. cniascumque fundij Probably this means 'whether the estate 
be in Italy or the provinces'. 

prohibitus aut deiectus] The fructuary was not strictly a possessor, 
and therefore if he was prohibited from enjoying or was ejected, he had 
not a claim to the original interdict de uu But in virtue of his quasi- 
possession a special interdict was granted him (D. xliii. 16. 1 3. § 13 folL 
Vat. Fr. 91). A similar extension of the interdict against a usufructuary is 
called utUe (Vat. Fr. 90). The edict however recognised the extension ; 
it was not due merely to interpretation (cf. Schmidt IrUerdicten-VerfaJirenj 
pp. 20, 21 ; Vanger. Pand. § 355. anm. 2). The edict used the words **& 
prohiheatur uti frui um fructu fwndV, The usufructuary must have been 
in occupation, and must have been either expelled from the land or 
prevented retiuning to it. Moveable property came under the protection 
only as accessory to land. Violenoe done or threatened to the fructuary, 
80 as to prevent him from using as he chose, founded the right to the 
interdict (D. 1. c. 1 11). 

omnium rerum simul occupatarum] ' all things seized by the de- 
fendaut at the same time'. The language of the edict was ''de eo quaeque 
ille tunc ibi hahuit ivdidum daho\ and was explained to cover not only 
the plaintiflPs own property but things deposited with him or lent or 
pledged to him, or of which he had the usufruct or custody, and which 
were on the premises at the time of the ejection, even though they 
afterwards perished (D. XLiii. 16. 1 1. § 6; 33 — 38). Apparently simul 
is equivalent to the tunc ibi of the edict. But it may also be taken 
with affit, to imply that one action was sufficient to cover the whole 
plaint. For occupare \ised of such imauthorised taking, see D. l.c. § 29; 
XLin. 3. 1 1. § 2 ; VII. 4. 1 26. Hence agri occupatorii * squatters' land', 
Hygin. p. 115; Sic. Fl. p. 138, Lachm. 

medio tempore] 'meanwhile', i.e. before joinder of issue {litis contes- 
tatio). 

alio casu] The inferior mss. have aliquo casu which Mommsen inclines 
to approve. Kriiger adopts it in his edition of Paulus Sent. v. 6. § 84. 
Bas. confirms alio : et de Kal cV r^ ficra^v aAXa»f i) XP$^'^ 0^^pd* And alio 
seems to me to be right. If the usufruct was lost by non-user in conse- 
sequence of the eviction, the plaintiff has right to more than the text 
gives: he can claim against the ejector for the full value of the lost 
usufruct (D. XLm. 16. 1 10). But if it be lost by some other means (alio 
casu) e.g. by expiration of time, or loss of caput^ or by death, the ejected 
person or his heirs can claim only for the value up to the date of the loss 
(ib. 1 3. § 17 ; cf. 1 9. § 1), which presumably is the same as the percepti 
arUea fruGtus of oiu* text. 

aeaue] 'just as much', 'all the same'. So frequently; cf. D. xxiv. 
3. 164. §4; §5. 
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utilis actio] The action is utUis, because the plaintiff is no longer 
fructuary. Aeque does not mean that this action is utUis like the former, 
but that a right of action exists in this case also, only it is not given in 
express terms but is analogous to that given in the edict. 

§ 1. This section contains nothing to necessitate its referenoe to 
cases of violent eviction like the preceding. The words usm fructus petUur 
are those used of the regular action for enforcing the right of usufiruct, 
i.e. the uindicatio tisusfructics, otherwise called the actio confessoria (D. vn. 
6. 1 5). There is nothing to imply that the fructuary has been in posses- 
sion but rather the contrary. The question is this : How far is the right 
of the fructuary to be in actual possession affected by a contest between 
two claimants of the propriety or by his own right to the usufruct being 
in dispute? First the principle is referred to that the usufructuaiy^s 
action will lie against any possessor whether he has the propriety or not 
(cf. D. 1. c, ^itrum aduersv^ dominum dumtaxat in rem actio usujructuario 
competat an etiam adv^rsus quemuis possessorem, qyboerUur, Et Ivlianus 
scrihU hanc actionem aduersus quemuis possessorem ei competere). Then 
two cases are put. (1) The propriety is in dispute, but the usufructuary's 
right is not disputed. In this case the disputant who is legally possessor 
of the object must admit the usufructuary to the quasi-possessio or deten- 
tion. The usufructuary in possessione esse debet (cf. D. XLi. 2. 1 10. § 1 ; 
1* 52). The disputant who has the legal possession must by our text give 
him security not to disturb him. This is in fact the condition on which 
the praetor assigns to one of the disputants the legal possession. (2) The 
usufructuary's right is itself disputed by the possessor (whether the pro- 
priety be in dispute or not). In this case the possessor must either give 
security to the claimant of the usufruct for the produce or must allow the 
claimant himself to be in possession. Presumably in both cases the fruc- 
tuary or claimant of the usuftnct will have to give the usual security (1, 2) 
for proper use and eventual surrender, but in the second case (2) he will 
also have to give security for the produce itself if his claim is proved 
invalid. 

enin cui usus £nictus relictus est] These words appear to be parfc of 
the regular bond and leave the question open who is the rightful fructuary. 
The rightful fructuary, whoever he be, is the only person entitled in that 
respect to the benefit of the bond. 

quamdiu de iure suo probet] ^until he (the possessor) knows his 
right'. Quamdiu with present subj. is in other places also used so as to 
be practically *until' (*so long as he is proving'=*until he prove'), infr. 
1 70. pr. ; D. vii. 4. 1 15 ; XLii. 5. 1 39. § 1 eius qui ab kostUms captus est 
bona uenire non possunt, quamdiu reuertatur; XLm. 20. 1 V (which is from 
the same book of Paulus as our text). The future perfect is found in 
D. xxiii. 3. 1 46. pr.; the present indic. in D. XLVii. 5. 1 1. § 3. 
• If the possessor fails in his proof, then he is out of the case altogether, 
and has no need to give or continue to give security to the fructuary. 
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Hence the limit to the security. If he establishes his right, then he is no 
longer the mere possessor bound to give security to all claimants, but the 
proprietor answerable only to the general law. 

This seems to account for the text, which is eonfirmed also by Bas. 
Mommseu however wishes to transpose satisque ei — de iure mo prohet to 
the end of the extract. I do not see the advantage of this proposal. 
Rudorff also rejects it (Z. R, G. vi. p. 443). 

si ipsi nsnfractuaxio quaestio moneatnr] Similarly qui de statu 
eius facerent ei qu^estionem (D. xxxvn. 14. 1 5). 

differtnr] The Flor. has offertur, but Bas. has xmepriBtrai r\ xPW^^i 
which confirms the inferior Mss. in giving differtur^ and the sense re- 
quires it. 

canere ei debet] I have written this for the ms. cawm, which evir 
dentlj requires change or addition. The change from cauere ei to caueri is 
very slight, and dehet may have dropt out by confusion with the fol- 
lowing de, The subject both of debet and percepturas e«t will be the 
possessor, and percepturuB est is less likely to be understood of the fruo- 
tuary if debet leads up to it. Mommsen corrects caueri into cattettMr ei. 

ipse frni perxn.] sc. usufnicttcarim, 

1 61. rinnm parietibns inponere] Bas. 6x(tov imBeivM toIs roixois. 

Steph. pvoKa TjToi KaT<ay€ov to7s Toixois iirvriBivai {KaTtoycov *baflement-room' 
may perhaps be due to the original.text of Neratius, but it is an odd addi- 
tion in any case). What is meant by riuum imponere is not clear. It 
may refer to a new gutter or channel for carrying off the rain-water from 
one^s own or a neighbour^s house (cf. D. viii. 2. 1 1 fluminum et stillicidio' 
rum seruitutem impedU; xviii. 1. 1 ^Z flumina stiUicidia uti nu/nc sunt, ut 
ita sitU) ; or to arrangements for a bath (cf. D. viii. 2. 1 19 ; 1 28). Noodt 
I. cap. 12, refers it to arrangements for water to flow down the walls for 
coolness' sake and compares Manil. iv. 261 undas indu>cere tectis ipsaque 
conuersis adspergere fluctihcs astra; ib. 265 et peregrinantes domihus sus- 
pendere riuos; and Sidon. Apoll. xxii. 207. One would have expected more 
explanation, if this had been meant. Cujac. (Obs. 1. 36=tom. i. p. 33 ed. 
Prati) conjectures tectorium (cf. 1. 44) for riuum, 

Imponere is frequently used of imposing a servitude (e.g. above 1 15. 
§ 7; 1 19; 1 27. § 4), but here it seems to have a physical propriety as 
well (cf. 1 44). 

aedificinm inchoatnm consnmmare] This is in accordance with the 
principle laid dowu in 1 13. § 7; but is a point which required distinct 
decision. 

sed nec eins, &c.] Understand placet. 'And in fact in such a case it is 
held that no usufruct is possible *. 

in constitnendo] See 1 3. pr. 

ntmm<ine] i.e. nauum riuum imponere and aedif inchoatum consv/m^ 
mare. 

1 62, Mommsen, following the Greeks, which have bvvarai (in the text 



232 Right of sporting. 1 62. 

of Bas. ov bvparoi appears to be the ms. readlng), suggests the insertion of 
passe before passesnonis, No doubt it might easily have been lost there, 
but the position is awkward between montilms and its dependent genitiye. 
It would be better plaoed after possessumis and probably as easily omitted. 
Steph. recognises probe, so that is not a substitute for posse (Monmisen ad 
D. xvn. 2. 1 30 suggests there reading probe for posse), I do not think 
however \hsiiposse is required either by the sense or by the Greek version. 
' Hunts ' may stand for * may hunt \ Thus in 1 7. § 2 we have reficere cogi 
several times, in 1 9. § 1 cogiposse recte colere, 

in saltibiia nel montibns] It was not uncommon for estates to have 
a piece of woodland on the hiUs attaohed to them. Gf. Frontin. Gromat. 
p. 48 sunt plerumque agri^ %U in Campania, in Suessano, cuUi^ qui kabent 
in monte Massioo plagas siluarum determinatas ; also pp. 15 ; 204. 

possessionis] 'a landed estate '. Cf. D. iv. 4 1 38. pr., where the word 
is used as synonjmous ^iYifundus and other plaoes quoted above on 1 27. 
§ 3 possessores (p. 183)» It is frequent in the Oromatici, ag. p. 49 nam 
per emptiones qttasdam solet proprietas quarundam possessionum adpriuatas 
personas pertinere; pp. 130; 201; &c. 

probe dicitnr] ' it is fairly asserted ', i. e. the equity of the case demands 
it. Eecte dicitur would be *the opinion is legally right' (see above on 
1 9. pr. p. 68). Probe has generally the meaning of 'decently', *properly', 
opposed to improbe, Cf. D. xx. 4. 1 1. pr. ; xxxvi. 1. 1 28 (27). § 4 ; xxxvin. 
1.17. §3; XLvn. 2. 143. § 9. 

Wild animals are not the property of any one, but become by general 
law {iure gentium) the property of the captor whoever he be and wherever 
he captures them (D. xli. 1. 11 1 — 3). There is no restriction on the right 
to hunt and fish, but to go on private land or interfere with private lakes 
is a trespass in a hunter or fisher just as in the case of any one else (D. 
XLVii. 10. 1 13. § 7 ; and xll 1. c). Why then should there be any ques- 
tion of the right of the usufructuary? For this reason, that wild animals 
are not properly produce (Jructtts), and himting therefore so far does not 
belong to the fructuary more than to any one else. If however land of 
which the only produce is the game is the subject of the usuftrict, the 
fructuary is entitled to this pi-oduce, whether he hunts it himself or lets 
it out and takes the rent instead (D. xxii. 1. 1 26; supr. 1 9. § 5). Our 
present passage adds to this that the same principle applies where the 
hunting ground is an adjunct to or part of an estate which, or the bulk of 
which, is otherwise profitable. The usufructuary by being alone entitled 
to the defacto possession of the land is alone in a position to hunt without 
trespass, and to exclude others from hunting on the land in question. The 
use of the land for hunting may be let out to some one, and then the title 
to the rent is on the same footing as the title to an ordinary occupation 
rent, or to a royalty or other payment for cutting stakes (1 59). The fruc- 
tuar/s right to exclude even the owner from hunting would be the same 
as his right to exclude him from a joint use of a house or any other thing, 
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and is no more inconsistent with the general right of hunting than the 
general law of tre&pass is. The general right of hunting is indeed strictly 
considered nothing more than the non-existence of private property in wild 
animals till caught, and the acknowledgment of the right of property in 
them when caught. 

The usufructuary's remedy to prevent trespass is his regular action 
confessoriay just as the owner^s remedy is a4:tio negatoria. It is said by 
writers of great authority (e.g. Donell. Commmt. ix. 5. § 24=ii. p. 1292, 
ed. 1841 ; Wachter Pand. § 134 and Beilage) that owner and usufructuary 
have an adio iniuriarum against the trespasser, and they rely on D. XLVii. 
10. 1 13. § 7 ; which however seems to refer to a different thing altogether, 
viz. to an action in favour of persons prevented from himting and fishing 
in pubUc places where they have an equal right with others. On the right 
of hunting generally, see some recent discussions by Schirmer Z. R. O. xi. 
311 sqq. ; xvi. 23 sqq. and Wachter 1. c. 

nec. . .propriuni domini capit] i.e. a wild boar or stag is not the property 
of the owner of the land on which it is captured : nidlius ett eed occupanti 
conceditur (D. XLi. 1. 1 3. pr.). 

sed aut fimctus iure aut gentium suos facit] Mommsen has thus 
transposed the Florentine reading eed fructits aut iure atU gentitm. 
Fructus iure is in itself I think an imusual expression, and the order 
with iure is generally reversed (e.g. non iure seminis sed iure soli, D. xxiL 
1. 1 25. pr.). Moreover its contrast with a somewhat different expression 
(iure gentium\ and the use of suos applied to aprum aut ceruum, after the 
singular ^o^t^m has been used, are not satisfactory : but the emendation 
is simple, and the meaning is supported by Steph. and appears to be right. 
Schirmer 1. c. discusses whether the iv^ fructus and ius gentium are con- 
current or mutually exclusive grounds, and decides for the latter altemative 
as required by the use of aui...aut, instead oivsl...uel, ov partim...partim. 
The iu>s fructus is therefore, according to him, to apply where the fructus 
fandi ex ueTicUione constat (D. xxii. 1. 1 26), and the ius gentium in all other 
cases. But the ius gentium must apply in all cases and is therefore 
concurrent in the case specially mentioned. Aut...aut implies that the 
two rights are different (therefore not ttel...uel) and that they are each 
sufficient (therefore not partim...partim), but does not exclude the possi- 
bility of a man's sometimes having two strings to his bow. Compare the 
preceding line {aprum avt ceruum) and D. iii. 1. 1 1. § 3 m qtto edicto aut 
jmeritiam aut casum excusauit (a boy may be also deaf). The ambiguity 
of aut in some classes of expressions is pointed out in D. l. 16. 1 124, 
and formed the feubject of a law of Justinian (Cod. vi. 38. 1 4). Godefroi 
has from the inferior MSS. fructus aut iure ciuili aut gentium. 

§ 1. uiuariis] 'preserves'. In D. xll 2. 1 3. § 14 they are dis- 
tinguished from enclosed woods and oompared topiscinae for fish. Beasts 
in uiuaria were possessed : in woods were not possessed. Pliny speaks of 
uiuaria for wild boars, &c. first being established by Fulvius Lippinus and 
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afterwards by L. Lucullus and Q. Hortensius {H. N, vni. § 211) ; also for 
deer (§ 115) ; and dormice (glires, § 224). Varro speaks of them underthe 
name of leporaria, HKm ea guae tritaui nostri dicebant vbi soliti lepores sint, 
sed omnia septa, ajicta uillae quae suntf et habent indusa animalia {R, R, 
IIL 3. § 2 ; § 8 ; cf. 12. § 1). At Hortensius' villa situa erat supra quin- 
quaginta iugerum maceria septa, quod non leporarium sed Br^pwTpo^tciov 
appdlabat (ib. 13. § 2). So also Columella vm. 1. § 4 ; and ix. praef. 
Mos antiquus lepusculis capreisque ac svhus feris iuxta uillam plerumque 
suhiecta domini iis habitationibus ponebat uiuaria, ut et conspectu suo clausa 
uenatio possidentis obiectaret ocvlos et, cum exegisset ums epularum, uelut 
e ceUapromeretur, He also describes the mode of inclosing latissimas regiones 
tractusqtte m/mtium with oaken posts {tuxcerrae) and horizontal poles, in which 
enclosures were deer, antelopes {oryges), roedeer, stags and boars, and speaks 
of them as kept by some for hunting, by others quaestui ac redvtOms, Gellius 
(ii. 20) quotes Scipio as having called the enclosures roboraria, Seneca 
speaks of slaves being thrown into uiuaria of serpents {Clem, i. 20). 
Gratiauus used to shoot at beasts inter saepta quae appeUantur uittaria 
(Ammian. xxxi. 10. § 19). Cf. Hor. Ep. i. 1. 79 ; Juv. iii. 308. The word 
is frequently used of fish-ponds (specifically caMed piscinae Colum. vni. 16, 
17). See Juv. iv. 51 and Mayor's note ; Plin. If. A^. ix. 168—173 ; G6U's 
Becker^s Oall. ni. p. 54 ; and, on the times at which different animals were 
introduced to Rome, Friedlander Sittengeschichte, n. pp. 489 foll. ed. 5. 

ezercere] ^train'. Bas. translates yvfivdCtiv, i.e. Hrain for public 
shows \ Perhaps hunting like the Windsor stag-hunts, so as not to kill or 
hurt, might come under the word. Noodt i. cap. 7 takes it in the same 
sense as natiem exercere (D. iv. 9. 1 1. § 2), cauponam tid stabvlum exercere 
(ib. § 5), fodinas exercere (h. t. 1 13. § 5), exercere possessionem fundi 
(D. xxxin. 7. 1 12. pr.), i.e. to work for profit. But this would not naturaUy 
be suggested hyferas exercere. 

possit] The sentence may be regarded as a dependent question, as we 
say, *query, whether we may hunt them but may not kiU them'. It 
is however simpler to take possit and sint as hypothetical subjimotives. 
So D. XLvn. 10. 1 7. § 1 Si dicatur homo iniuria occisuSj numquid non 
debeat permittere praetor priuato iudicio legi Comdiae praeiudicari ; XLVI. 
3.198. §6; &c. 

alias] attracted into the case of qtia^, and hence hae is expressed with 
the apodosis. Aliae would have been simpler. 

initio] i.e. *at the commencement of the usufruct'. As however 
the same principles would apply to any other additions to the menagerie 
during the course of the usufruct, Mommsen suggests that initio has been 
wrongly inserted as a contrast to post, which last alone is supported by 
Bas. In the stereotype edition he suggests, as an alternative reading, inibi 
for initio. But see next note but one. 

post] fiera ttjv av(rraa-iv rrjs xp^<r€os, Bas. 'after the usufruct has been 
estabUshed'. 
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siue et ipsae inciderint] The mss. have gihimet which would be used 
here in a very unusual way, apparently only to strengthen ipsae, The only 
parallel to this that I can find is D. xliii. 20. 1 1. § 21 Si aqua influxent 
ipsa stbi me non ducente where the inferior hss. have sibimet and Mommsen 
Buggests siMmet non diuxnti, Sibi inciderint might be applied to a herd 
tumbling over one another into the pit, but there is no pertinency in em- 
phasizing such a mode of entrance into the uiuarium. The nearest general 
analogy is suum sibi; e.g. Colum. 11 fin. uu^ ne perurantur suo sibi pam- 
pino tegito; Lat, Gr, § 1143. The reading which I have given is a very 
slight change of letters {v and h being commonly confused in mss.) and 
gets rid both of this difficulty and of the difficulty about initio. Bas. 
takes post with inciderint : Steph. takes it with induserit. 

Inddere is often used of falling into a snare &c., D. ix. 2. 1 29. pr. Si 
pecus uicini in eos laqueos inddisset ; XLiii. 24. 1 7. § 8 »' bos meus infossam 
indderit. Ddapsae probably has special reference to the uiuarium being 
constructed as a pit or undemeath a high bank so that animals moving on 
or near the edge would faU into it. 

fractnaxii inris sint] ' be at the disposal of the fructuary '. 

commodissiine sufficit] A short expression for * the most convenient 
principle is that it should be sufficient '. Cf. commodissime dici ait non 
esse cogendum (D. xvi. 3. 11. § 37) ; commodissime id statuaiur vt^ &c. 
(D. XXIX. 1. 1 18. pr.). 

ne per...incertum sit] ^est the difficulty of distinguishing between 
them should make uncertain the fructuary's rights with regard to the 
several animals '. Factdtatis ius seems to be put for ' rightful powers ' and 
fructuarii facrdtas is in effect equivalent to facultas utendi fruendi: c£ 
Ulpian XXIV. 26 Tisusfrticttis legari potest iure ciuili earum rerum quarum 
salua substantia utendi fruendi potest esse facultas, See note on 1 9. § 7 
facvXtas^ p. 75. 

per singula animalia] like per singvla gensra below, is ' taking the 
several animals one after another ' ; ' going through them ' so as to say 
which belongs to the original stock and which is an addition by the 
fructuary. For this use oi per cf. Grom. p. 146 unicuique possessori per 
singrdos agros certa spatia adsignantur quae suis impensis tueantur, i.e. each 
occupier in the several districts has certain lengths of road assigned 
him to repair ; p. 205 His omnibus agris uectigal est ad modum ubertatis per 
singvla iugera constittUum. 

sufficit, &c.] The solution is given as a practical one. In strict law the 
original stock would belong to the proprietor, unless they escaped, and the 
subsequent additions would, by the general law of capture, belong to the 
fructuary. Whether the offspring of the original stock would, as in a herd 
of sheep, belong to the fructuary subject to the duty of keeping up the 
herd, may be doubtful as the animals are wild, but Tryphoninus here 
practically applies to the menagerie the same principles that apply 
to a herd of sheep. See below on 1 68 sqq. 
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quoqiie] i.e. not merely the same total number but the same number of 
each kind. 

adflignare] * assign ', * make over ', * allot \ The word is frequently used 
in this sense, no actual marking or sealing being implied, though this was 
probably the original meaning. Any action which indicated the appro- 
priation of things to a particular person would presumably suffice. It is 
used (1) of making out and allotting particular lands to veterans or others, 
e.g. in lex AgtarvQi (Bruns, p. 69), qv/od agri jnuir dedit adsignauit; D. vi. 
1. 1 15 ; &c. ; (2) of assigning the several parts or articles of an estate to the 
several heirs, D. x. 2. J 22. § 1 ; and especially (3) of assigning the several 
freedmen to the several children who would then on the father*s death 
become their patrons (D. xxxvin. 4) : of this it is said adsignare quis 
potest quibuscumque uerbis uel nutu uel testamento uel codicillia ud uiutis 
(ib. 1 1. § 3) ; (4) of a husband appropriating to his wife certain slaves or 
articles for her use (D. xxxii. 1 45 — ^l 49) ; and in other like applications. 
With the present passage comp. D. xxxvii. 9. 1 1. § 24 Quod si nondum sit 
curator (itentris in possessionem missae) constitutus, Seruitis aiehat res heredi- 
tarias heredem ohsignare non d.bere, sed tantum pemumerare et mulieri 
adsigmzre. 

1 63. This law refers to the case of a man granting the usufruct of an 
estate of which he is the owner at a time when the usufruct is lying out in 
another man. The actual exercise of the right so granted would come 
into play only on the loss of it by the present holder., That this is the 
meaning of the law is confirmed by Bas. rriv yap xptja-iv tov dypov fiov, fjp 
mpos ^xfty Trapax^p^tv oKXta 8iSvapaL And so the commentators, only that 
Stephanus also mentions as possible another explanation, viz. that an 
owner in establishing a usufruct is conveying what is not his, because the 
enjoyment is not with him a separate servitude (cf. D. vii. 6. 1 5. pr.). But 
this explanation would make the law into a mere empty riddle and be 
inconsistent with its place in Paulus' treatise de iure si^igulari from 
which it is extracted. 1 72 gives a similar rule respecting bequests of 
usufruct. 

quod nostrum non est, &c.] This apparently contradicts D. l. 17. 
1 54 nemo plus iuris ad alium transferre potest, quam ipse kaberet. No 
doubt that is the reason for the case being treated in Paulus' work de iure 
singulariy which Paulus defined thus, ius singvlare est quod contra rationem 
iuris propter aliquam utUitatem auctoritate con^tituoitium introductum est 
(D. I. 3. 1 16). A similarly epigrammatic statement of an allied case is 
given by Ulpian in D. xli. 1. 1 46 non est nouum ut qui dominium non 
haheat alii dominium praeheat: nam et creditor pigmcs uefndendo causam 
dominii praestat, quam ipse non hahuit. 

cedere] Paulus no doubt meant in iure cedere (Gai. n. 24 ; 30). Sur- 
render in court and mancipation were old statutable actions, and such did 
hot admit of limitations of time and condition (D. l. 17. 1 77). Accord- 
ingly doubts were entertained (see above, p. 196) whether a usufruct could 
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be constituted by siuTender in court to commence from a future time, and 
Paulus thought not {Ex certo tempore legari possit: an in iure cedi ud 
adivdicari possit uariatu/r; uideamiis ne non possit, quia mdla legis actio 
prodita est de fvJtnro^ Vat. Fr. 49). In 1 4 of this title a fragment from 
Paulus says umsfructus uel praesens ttel ex die dari potest, Probably this 
has imdergone alteration by Tribonian. See Gliick ix. 194, who treats 
the case in our text as an example of such an establishment of a usufruct 
ex die, But unless we suppose Paulus to have altered his opinion, Paulus 
oo\ild not have so regarded it. I think the following view is in better 
harmony with the circumstances. The surrender in court takes effect at 
once. The usufruct is actually established in the person of the surrenderee 
with the consequence that it will perish if he die or suffer capitis deminu^tio, 
or do not use it. As however another has a prior right to the usufruct the 
surrenderee cannot actually exercise his newly acquired right. At first 
sight it seems strange to imagine that a surrender would take place in 
these circumstances. But a surrender was the only legal form at the time 
for the purpose and it did not require delivery to perfect it. It may well 
be that the illness of the surrenderor or his intended absence from the 
country or the anticipated speedy loss of usufruct by the present holder 
made immediate action desirable and inconvenience improbable. The 
flurrenderor could guard himself by an agreement with the surrenderee, 
that no action should be brought for the enjoyment of the usufruct until 
the present holder lost it. A case in which the seller had not disclosed the 
fact of the usufruct being out in another is mentioned in D. xxi. 2. 1 46. pr. 
In the case supposed here there is no poncealment and there is no post- 
ponement of the legal effect of the surrender. Hence I take it the surren- 
deror would not be liable to the surrenderee for the want of immediate 
possession, nor would the actus legitimus be in itself subject to any limita^ 
tion of time. For an instance of strict law being regarded while yet it is 
in effect modifiable by agreement, see note on 1 15. § 7 Froprietatis, &c. 
(p. 124 foll.). Under Justinian usufructs could be established by mere 
contract, which could be adapted to any circumstances, and so the difficul- 
ties of the old law vanished. 

1 64. The fructuary can avoid the duty of repairing a house of which " 
he has the usufruct given him by abandoning the usufruct altogether. 
But (1 65) he is still Uable for repairs of damage caused by his own or his 
agent^s action (cf. 1 48. pr.). On the duty of repairs see 1 7. § 2 (p. 61). 

dereliiuiTiere] Similarly necessary heirs (so-called) might abandon 
the inheritance and thus cease to be liable to the creditors (D. xxix. 2. 
1 57). But abandonment did not in other cases always secure freedom 
from the claims of creditors (D. xlviii. 23. 1 2). 

in (luibUB casibus] ^that is to say, in those cases in which'. Mommsen 
suggests scUicet for et, A similar mode of expression occurs in D. xxvii. 6. 
1 11. § 4. Cf. XXXVII. 9. 1 1. § 14. If the fructuary is bound to repair, he 
has it seems the option of abandoning the usufruct. In other cases he is 
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not bound to repair and may decline to do so without being under any 
necessity to give up his right. 

post acceptnm iudicium] ' after acceptance of trial '. In the formu- 
lary process the conclusiori of the formal pleadings was the statement by 
the Praetor of the issue to be tried. This joinder of issue was denoted (see 
Keller I/itis Cont, § 6) on the part of the plaintiff by Ittem (iudicium, 
actionem) contestari; on the part of the defendant by iudidum accipere^ 
suscipere, actionem accipere, excipere, susdpere, litem mscipere, &c. But 
litem contestari is also used of the defendant (Cic. Att. xvi. 15. § 2 ; Fest. 
s. V. contestari; D. iv. 8. 1 32. § 9) ; and iudicium accipere of the plaintiff 
(D. IX. 4. 1 39. § 3 ; cf. xxi. 1. 1 21. § 2). 

absolui eum debere] That compliance with the plaintifiPs demand 
entitled the defendant to acquittal even after issue was joined was affirmed 
by Sabinus and Cassius to apply in every suit, and this view was adopted 
by Justinian {Inst. iv. 12. § 2). The other school of jurists made some 
exceptions, but the defective condition of the ms. of Gaius prevents any 
certainty on this point (Qai. iv. 114). For the general doctrine see also 
Gai. iii. 180; and Dlg. xxxix. 4. 1 5; Keller Civil-Froz. § 67. In the 
present case the same result is to foUow from the willingness of the 
usufructuai-y to abandon his usufruct. 

165. auod diligens pater familias...facit] Comp. 1 9. pr. ut honi 
uiri arbitratu fruatur; § 2 tisurum quasi bonum patremfamilias. Two 
kinds or grades of care, and correspondingly of fault, were recognised by 
the Komans, and are mentioned in D. x. 2. 1 24. § 16 iVcm tanium dolum, 
sed et cvlpam in re hereditaria praestare debet coheres, quoniam cum coherede 
non contrahimus, sed incidimus in eum: non tam^n diligentiam praestare 
debet, qualem dUigens pate7familias,...{8ed) quaZem in suis rebus. Neglect 
of the latter would be cutpa leuis; neglect of the former (qualem diligeiis 
p.) woTild be cuZpa lata. There is no practical distinction between 
exacta diligentia, omnis diligentia, qualem dUigentissimus paterfamilias, 
and that in the text. (See e.g. Wachter Pand. § 87.) Our passages are 
discussed in Hasse Cvlpa § 89. 

§ 1. The testator bequeaths the usufruct as it is : the heir has, with- 
out special words, no obligation except to put the legatee in possession. 
Cf. 1 7. § 2. 

1 66. For the Aquilian action against {cum) the usufructuary see 1 13. 
§ 2 ; 1 15. § 3 ; for the analogous action given to the usufructuary 1 17. § 3. 

serui corrupti] See D. xi. 3. The action was granted by the 
Praetor against any one who maliciously harboured another^s slave or 
persuaded him to any wrong act so as to make him worse. The penalty 
was double the amount of the damage {quarUi ea res erit, cf. 1 1) at 
the time of his being corrupted or harboured (1 5. § 4). The double penalty 
was exacted even when the defendant confessed : which was not the case 
in a proceeding on the Aquilian statute (1 5. § 2). The action was apph- 
cable to aU cases of corrupting slaves vSi in seruo ego hdbeam Tisumfructum, 
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tu proprietaiem^ si quidem a me sit deterior factus, poteris mecum experiri; 
si tu id feceris, ego a>gere utUi actione possum : ad omnes enim corruptelas 
haec actio pertinet (1 9. § 1). If a slave was the offender, he might be sur- 
rendered noxae in lieu of damages (1 5. § 4). 

iniurianiin] (a) A right of action for outrage was given by the 
XII tables. Broken limbs and blows were punished with fines ; hbel with 
death. The Praetors developed the action and modified the penalty, 
leaving it to the judge to fix (Gell. xx. 1. § 12 sqq. ; 31 sqq.). Outrage 
included all acta of purposed insult to the person either of oneself or of 
those under one's power, or to one's personal dignity or reputation. Blows, 
forcible entry into one's house, attempts at seduction, indecent address 
to women, withdrawal of their attendants, pelting with mud, libel, public 
abuse, attacks on reputation by treating a man as a debtor who is not so, 
or advertising his goods for sale, wrongfuUy putting a slave to the torture 
with a view to insult his master, and many other acts gavethis right of 
action (Gai. iv. 220 — 225 ; Paul. Sent. v. 4 ; D. XLvn. 10 ; cf. Keller Inst. 
§ 162). The right remained even if the owner had parted with the slave 
or set him free (D. L. 3. 1 29). The damages were assessed by the injured 
party, subject to reduction by the judges (Gai. iii. 224). 

(b) The statement in the text however appears to be in conflict with 
D. XLVii. 10. 1 15. § 37, where in commenting on the edict Qui seruum alie* 
num aduersus bonos mores uerberauisse, deue eo iniussu domini quaesiionem 
habuisse, dicetur, in eum iudidum dabo Ulpian says Nec si fructuarius id 
fecerit [i,e. uerberauerit\ dominus cum eo agit, uel si proprietarius feceriJt, 
fructuarius eum conueniet. No doubt strictly these words only relate to 
uerberare, but the context does not apparently justify any distinction 
in this point of view between beating and putting to question with torture, 
Probably Paulus is referring to excessive torture, or torture without 
reasonable groimd (cf. D. xlvil 10. 1 15. § 42), and Ulpian is denying 
the responsibility of fructuary to owner or of owner to fructuary for 
beating (or torturing) a slave in circumstances whioh justify an owner 
or quasi-owner, and do not justify a third person. Indeed it would 
be unlikely that a fructuary should iujure the slave, of which he had the 
use, with the intention of thereby insulting the owner. 

(c) Several actions being thus open to the injured party, the question 
arose whether he might use one only or all. Some held that the plaintiff 
had to elect which he should take, and the right to bring the others thus 
dropped (cdtera electa alteram consumt), Paulus says (or is made to say in 
the Digest xljv. 7. 1 34. pr.), that it was eventually held that he might 
bring which action he pleased without thereby forfeiting his right to 
bring another, but the damages in the second action would be cut down to 
so much only as exceeded what he recovered in the first actiou (ib. 1 32 ; 
1 34 ; 1 41 ; 1 53). This applied when it was the same deed which formed 
the subject of all the actions. Repeated acts subjected the offender 
to repeated suits. In the three kinds of actions mentioned here there 
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was a different basis for assessment of damages for eacli : in the action 
on the Aquilian statute it was the greatest value of the slave in himself 
and what would have accrued to him during the preceding twelve months ; 
in the action for corrupting the slave, it was double the actual deteriora- 
tion, bodily or mental, of the slave at the time of the act ; in the action 
for insult it might evidently be aggravated by circumstances which were 
independent of the positive damage, but concemed the honour and reputa- 
tion of the plaintiff or his family. 

1 67. Any usufruct can be sold (1 12. § 2), and the heir has no more 
right to control the sale or have a veto on the purchaser than has any 
other bare proprietor. Here however the point seems to be whether a 
usufruct bequeathed can be sold to a stranger ; whether, in fact, it shoidd 
not be regarded as simply a temporary provision for a member of the 
family. 

eztraneo] i.e. a stranger to the family of the testator. The meaning 
of extranevs * an outsider' depends on the context. Thus e. g. it is used 
of one who is not ex numero liberomm (D. L. 12. 1 14) ; so extranetcs heres 
siue ex suis (D. xxix. 5. 1 6. § 1) ; opposed to qui inpotestate est (D. xlviil 
10. 1 10 ; and 1 46 above) ; of one who does not owe a freedman's duty to 
a patron (D. xxxvn. 15. 18); of one who has no rights in an estate, si 
arhores in fundo, cuius vsus fructus ad Tiiium pertinet, ab extraneo uel a 
proprietario succisae fuerint (D. XLiii. 24. 1 13) ; of one who is bound by 
no confidential relation, and therefore is free to contract a purchase (D. 
xviL 1. 1 59. § 1), or loan (D. xxvi. 7. 1 54) ; &c. 

168. uetus foit auaestio] Cicero refers to this in Fin, i. 4. § 12 
An^ partus anciUae sitne in fructu habendus, disseretur inter prindpes 
ciuitatis F, iScaeuolam M\que Mardium aJb iisque M, Brvtus dissentiet, 
haec quae uitam continent negligerUur ? At the time of the lawyers of 
the Digest the point was settled in favour of the opinion of Brutus. 
Fartvs ancillae was not regarded as in fructu. It was not produce 
which the fructuary or husband or hona fide possessor could claim as his 
own ; D. xxiL 1. 1 28 (Gaius) In pecudwm fi^uctu etvamfetus est, sicut lac et 
pilus et lana: itaque agni et haedi et vituli statim jdeno iure sunt bonae 
fidei possessoris et frttcttuirii. Fartus uero ancillae in fructu non est; 
itaqv^ ad dominum proprietatis pertinet; xxiil 3. 1 10. §§ 3, 4 Si serui 
svholem ediderunt, mariti lucrum non est (otherwise, if the dowry was 
valued to the husband; ib. 1 18). Sedfetus dotalium pecorum ad maritum 
pertinent, quia frv^ctihvs computantur ; ib. 1 69. § 9 ; xxxvL 1. 1 23 
(22). § 3 (Ulp.) praeterea (reddentur) si qui partus extant et partuvm 
partus, quia in fructibv^ hi non habentur; xlvil 2. 1 48. § 6 Ex furtiuis 
equis natistatim ad bonaefldei emptorem periinebunt ; merito, quia infructu 
mmerantur: ut partus ancilla^ non numeratur infructu; Paul. Sent, iii. 
6. § 19. But the matter was not so obvious but what a man might, if he 
had the usufruct of a female slave, honestly alienate the offspring vrithout 
being charged with theftr (D. xll 3. 1 36. § 1, and Gai. Inst, ii. 50). The 
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produce belonged to the owner of the slave, and consequentlj went with 
the slave or with the estate of which it was part (D. iv. 2. 1 12; v. 3. 1 27. 
pr. ; VI. 1. 1 17. § 1 ; xxiv. 3. 1 31. § 4 ; xxxv. 2. 1 30. pr. ; XLii. 8. 1 10. 
§ 21). When a woman slave was the subject of, or was included in, a 
bequest, whether direct or by way of trust, any offspring, bom after 
the heir was chargeable with delay, had to be given up along with the 
mother (D. xxii. 1. 1 14. pr. ; xxx. 1 91. § 7), but whether offspring bom 
before the vesting of the bequest could be retained by the heir, or must be 
given up to the legatee, was decided differently by the lawyers. Papinian 
held that they must be given up (xXxvi. 1. 1 60. (68.) § 4 ; cf. xxxm. 7. 
1 3. pr.), and Ulpian apparently took the same view (xxxvi. 1. 1 23. (22.) § 3). 
Neratius Priscus and Paulus held that the heir could claim them (xxii. 1. 
1 14. § 1 ; XXXV. 2. 1 24. § 1), and Scaevola decided two cases in the same 
sense, though perhaps the decision was influenced by the precise wording 
of the will (xxxn. 1 41. § 10; xxxiii. 5. 1 21). Both Papinian and Paulus 
agree in not reckoning partU8 ancillarum as coming in such cases under 
the term redUvs, See Cujac. in lib. ix. respons. Papin. (iv. p. 2441, ed. 
1837). The reconciliation suggested by Donell, Jur, Civ, vn. 26. § 8 (ii. 
p. 668, ed. 1841) is quite arbitrary, 

paxtus] sc. anciUarum. Probably Ulpian had been treating of usufruct 
in slaves just before. The two last fragments from this 17th book ad 
Sahinum (1 21 , 1 23) are concemed with that. Moreover joar^w», though in lay 
writers applied to animals as well as to children, seeins almost restricted 
to the offspring of women in the law writers. At least Dirksen and 
Heumann contain no passage in which poftua is used of animals except 
D. V. 3. 1 25. § 20 augmvt hereditatem gregum et pecorum partu^, and xxiv. 
3. 1 7. § 9 where prope partum is used for *near lambing*, hui fett^pecorum 
for the lambs, &c. 

sententia optinuit] Bmtus' opinion prevailed. For this use of 
ohtineo cf. Liv. xxi. 46 fin. quod et plures iradidere auctores et fama 
obtinuit ; SaU. ad Caes. i. 1 ; * Dig. l 16. 1 7. pr. Dehet fepxm secundum 
m^ores et consuetvdinem^ quae retro optinuit, dare ; xxx. 1 127 ; optinuit 
GaUi sententia alienos quoque postvmos legitimos nohis heredes fleri^ &c. 

frnctiiariuni, &c.] Mommsen suggests that ius should be inserted after 
optinuii; why, I do not know ; apparently he means it to be taken with 
fructuarium. But the fructuary, just as well as the right of the fructuary, 
may be said to have no place in regard to the offspring, if he cannot 
claim it. 

neqne enim in fructu, &c.] This is not given as the reason urged by 
Brutus, but apparently as Ulpian's own. In D. v. 3. 1 27. pr. he gives 
another, quia non temere anciUae eius rei carisa comparantur ut pariant. 
Gaius (followed by Justinian Inst. ir. 1. § 37) gives another, ahswrdwm 
uidebatur hominem infructu esse, cum omnesfructus rerum natura hominum 
gratia comparauerit (D. xxn. 1. 1 28, § 1), This last view is foimded on 
the doctrine of Aristot. Polit. I. 8 olrjriov ra rc <f>vTajr^v {<oav €V€K€v ^lvai koi 

B. 16 
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ra aXka C^ r«y dv3p»v<av x^^-^y ^'^^ *' ^^^ V ^vo-cr nribiv /iifr^ arcXcr irocc» 
IArJT€ tWTfiVf dvayKalov rmv dv$p«m»v ivtKtv avra vdvra iriiroirjKivcu Tifv <l>v€riVf 
and attributed to the Stoics by Lucret^ il. 174 genu8.,,humanum qyuorwm 
omniacarisacongtUuissedeoaJin^nt ; ib. v. 157 ; Cic. Legg. i. 8. § 25 Itaque 
ad hxyndnum commoditates et usus tantam rerum vbertaiem natura largiia est ; 
80 that not only plants but animals are produced for man's use. (More in ' 
Schrader ad Inst. 1. c.) Schrader also refers to the language of Paulus 
(D. XXI. 1. 1 44 pr.) Ivstissims aedUes noluerunt hominem eireiquae minoris 
esset acoedere..,tU ait PediuSy propter digniiatem hominis...ceterumhominis 
uenditioni quiduis adicere licet. Bocking understands and approvcs the 
reason given in our passage as resting on the principle that a s]ave gained 
for the fructuary only ex re fructttarii or ea: operis suisy and the ofispring 
coming \mder neither head consequently faUs to the owner. But the 
limitation of the principle itself requires explanation. Why is a lamb the 
property of the fructuary and a child not ? I think the natural explanation 
is that, wars being frequent and the slave trade perfectly open, the Romaos 
looked rather to getting their slaves ready grown, and not to breeding them. 
And when they did breed them, it was apparently for their own use on the 
estate, and not for sale. (Cf. Varr. R. R. ii. 10 ; ib. 1 ; Colum. I. 8. § 19, 
&c.) If the child of a slave-woman was to be taken as his own by one 
who like a fnictuary or hona fide possessor had only a life interest or 
temporary connexion, it meant separation from the slave's family and 
from the estate. It would be a breach of the domestic character of the 
institution, and thus not suited to the character of usufruct as a temporary 
provision for the member of a family, and unnecessarily favourable to a 
mere intruder like a hon^ fide possessor. And no doubt there was a 
natural willingness on the part of the lawyers to recognise a distinction 
between a boy or girl on the one hand, and on the other hand a foal, or calf, 
or lamb, or puppy, which he might kill or even consume at pleasure. 
A slave was legally a thing, a chattel, but he was defacto a person, with a 
possibility, frequently realised before their eyes, of becoming legally a 
person. The law was full of regulations and principles derived from this 
mixed character so that an anomaly is to be expected. 

hac ratione nec usiun fi:uctuin, &c.] ' on this principle the fructuary 
will not have a usufruct any more than he has a property in the child '. 
A fructuary could use what he found, and vegetable fruits he could gather 
and consume (1 27. pr.). Any produce coming into being afterwarda 
he could as a rule take also as his own, whether the young of animala, the 
fruits of trees and other vegetable crops, or the produce of mines and 
quarries. Gradual increments such as the growth of trees, aUuvial 
deposits, the increased strength, capabilities and value of the estate or 
thing or creatures, he could use and employ. But a chdld bom after his 
usufruct commenced was under none of these classes. The Jaw said 
he was not a JhLcttis, and yet he was a separate and individual thing, 
So it was held, as in the case of an island rising in the river and adjacent 
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to an estate, that it belonged indeed to the owner of the estate or the 
mother, but was not subject to the usufruct. But express words would of 
course give the fructuarj a usufruct in the parttts as well as in the 
ancilla, Maians. ad xxx luriacons, i. 130 takes wrongly in eo to mean in 
kominey not in partu. 

cum possit parttts legari] There is nothing to {R*event a bequest 
of (the ownership of ) a slave^s (future) offspring being valid, and hence 
th«:e was no objection to a bequest of the usufruct of a slave's (future) 
offspring. The only objection to the former that appears possible is that 
the offspring was future and uncertain. This was an objection before the 
Sc. Neronianum to a legacy per uindicaiionem^ but not to a legacy per 
damnationem. Cf. Gai. iii. 203 ea quoqv^ res qucte in rerum natura non 
est, si modo futurd est {=esse potest ?\ per damnation^m legari potest, uelut 
^fructus qui in Ulo fundo nati erunt \ aut * quod ex iUa ancilla natum erit '; 
D. XXX. l 24. pr. ; 1 63 ; xxxi. 1 73 ; xxxv. 1. 1 1. § 3. 

§ 1. fetus tamen pecomm, &c.} See D. xxii. 1. 1 28 quoted above 
(p. 240 uettLS fuit quaestio). Fetus pecorum is frequently named besides, 
and thus opposed to partus ancUlarum, &c. D. iv. 2. 1 12. pr. ; xx. 1. 1 15. 
pr. ; XXIII. 3. 1 10. § 2, § 3, § 18 ; XXXVI. 1. 1 60 (58) § 4 ; XLI. 3. 1 4. § 5 ; 
Paul. ^S^en^. n. 17. § 7 (cf. ib. 5. § ^ fetibs vM partus eius rei qv^ pignori 
data est) : iii, 6. § 20 ; Cod. v. 13. § 9 ; BJiAfetus is in other places applied 
to animals, e.g. xxii. 1. 1 39 ; xli. 1. 1 48. § 2. On the indiscriminate use 
of pecud- and pecor- see above on 1 3. § 1 iumentisj p. 39. 

§ 2. gregis nel armenti] Cf. 1 70. § 3 gregis u^el armenti ud equUii; 
D. VI. 1. 1 1. § 3 Posse gregem uindicari Pomponius scribit, Idem et de 
armento et de equitio ceterisque quae grcgatim habentur dicendum est. Grex 
is itself quite general. Varro uses it of sheep {R. B. n. 1. § 16), goats (ib. 
3. § 1), pigs (4. § 3), oxen (5. § 5), asses (6. § 2), horses (7. § 1), mules 
(8. § 6), peacocks (iil 6. § 1), geese (10. § 1), ducks (11. § 1) ; and in the 
Digest ifc is applied to oxen (xxx. 1 22) and to horses (xLvn. 14. 1 1. § 1), 
though sometimes distinguished from them as above. 

Armmtum properly * plough-beast ' is generally used of the larger 
cattle, especiaUy of oxen, in herds, e.g. Qui gregem armentorum emere uult 
(Varr. R, i2. n. 5. § 7) and opposed to the tame oxen (ib. 1. § 4). Vergil 
after speaking of oxen and horses says {G, iii. 286) hoc satis armentis: 
superat pars dttera curae, lanigeros agitare greges hirtasque oapellas, He 
also uses it of deer {Aen, i. 185). Pomponius (Dig. u 16. 1 89) says Bovss 
magis armentorum quam iumefntorum gcTieris appellantur, and Modestinus 
(D. xxxiL 1 81. §§ 2 — 5) Pecydibm legatis et boues et cetera iumenta conti- 
neTUuTy armento autem legato etiam boues (Mommsen suggests et iumenta et 
boues) contineri conuenity non etiom gteges ouium et caprarum, Gmbus legatis 
mque agnos neque arietes contineri quidam. recte earistim^nt; ouium uero 
^rege legato et arietes et agnoa deberi nemo dubita^, 

adf^aatis] ' those born to the flock', i.e. subseqoient to its formati<m. 
Qt D. xxxiii. 7. 1 28 Quaesitum est fundm instructus quemadmodum da/ri 

16—2 
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debeaty utrum dc ui instructus fuit mortis patrisfamUiue tempore, uty qtiae 
medio tempore adgnaia aut in fundum iUata sunt, keredis sint ; XLvn. 4. 1 1. 
§ 11 partus udfetuspost mortem (testatoris) adgnatos; ib. 2. 1 14. § 15 non 
scltm in re commodata competit ei cui commodata estfurti actio, sed etiam 
in ea quae ex ea adgnata est; xxvm. 3. 1 3. § 1 Postumi per uirilem sexum 
descendentes ad similitudinem /Uiorum iiominatim exheredandi sunt, ne 
testamentum adgnascendo rumpant; Cic. Or. i. 57. § 241 Constat adgnascendo 
rumpi testamentum. Hence the agnati, i.e. members of the family con- 
nected through males (Gai. ni. 10), were originallj those bom to a.pater~ 
famUias and coming thereby under his power. The term was afterwards 
applied to the connezion of those persons inter se^ who, if the common 
ancestor were alive, would be part of his family. 

gregem snpplere] ' to fill up the flock '. Cf. Paul. Sent. m. 6. § 20 
Oregis usufructu legato, integro manente fetus ad usufrvxstuarium pertinenty 
saluo eo ut quidquid gregi deperierit ex fetihus impleatur. Supplere is 
used also below, 1 70. pr. and § 1. D. xxm. 3. 1 10. § 3 Fetus dotalium 
pecorum ad marvtum pertinent...sic tamen ut suppleri proprietatem prius 
pporteat, et summissis in locum mortu>orum capitum ex adgnatis residuum in 
fructv/m maritus habeat; xxxvi. 1. 1 46. § 1. 

capitum] ' heads ' of single persons, e.g. Gai. m. 8 non in capita sed 
stirpes hereditatem diuidi ; of slaves XXL 2. 1 72; ib. 1. 1 34. § 1; of 
animals D. vi. 1. 1 1. § 3 ; 1 2 ; 1 3 ; &c. 

1 69. smninittere] 'to let grow', 'rear'. Cf. 1 70 several times; 
xxm. 3. 1 10. § 3 ; xxxvi. 1. 1 60. (58.) § 4. This use of the verb arises 
from the primitive meaning ^to send' or 4et go' up; Lucr. i. 8 Tibi suauis 
daedala teUus summittit flores ; ib. 193 Huc accedit uti sine certis imbribus 
anni laetificos nequeat fetus submittere teUus; Lucan iv. 411 Non pabula 
teUus pascendis submittit equis. Either in this or the derivative sense the 
word is used in Hor. Od. rv. 4. 63 Non Hydra secto corporeflrmior creuit, 
monstrumue submisere Colchi mmus; Sat. ii. 4. 63. As growth is usually 
upwards, the word is frequently and almost technicallj used of ' letting 
things grow ', &g. Cato 22. jR. 8. § 1 Pratum si inrigiuum erit, si non erit 
siccum, ne faenum desiet, summittito (* leave it for grass ') ; Varr. E. R. I. 
49. § 1 2)6 pratis summissis, herha cum crescere desiit et aestu arescit, 
subsecari falcUms dehet ; CoL xi. 2. § 27 ; 3. § 36 Id cum semjd seuerisy *i 
non totum radicitus toUas sed altemos frutices in semen submittas, aetio 
manet; ib. v. 5. § 17; Arb. 5. § 1 Ttm demum uineam pampvnaJto et ducu 
materias rdinquito, alteram quam uitis constituendae causa submittas, 
jolteram subsidio habeas (i.e. one shoot to make the future vine, another as 
a reserve in case the first does not come on well) ; ib. § 2 ; &c. Hence of 
the hair of the head, Plin. Ep. vii. 27. § 14 Reis moris est summdttere 
capiUum; D. xlvii. 10. 1 15. § 27 si barbam demittat uel capiUos sub- 
mittat; ib. 1 39 ; Sen. Polyb. 17. § 36 modobarbam capiUumqw summittens, 
Hence of rearing animals instead of sending them to the butcher ; Varr. 
JS. 2^ n. 2. § 18 Castrare oportet a>gnum non minorem gainque mensium: 
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quos arietei subtnittere uoluntj potxsmaum digunt ex matribtis quae geminos 
parere solent ; ib. 3. § 8 /w nutricatu haedi trimestres cum sunt factij tum 
suhmittuntur et in grege incipiunt esse; Colum. vii. 3. § 13 Post faeturam 
deinde longinqvxie regionis opilio fere omnem sobolem pasiioni reseruat : 
suhurbanae uiUicus enim teneros agnos, dum adktus herbae sunt eapertes, 
lanio tradU. . ^submUti tam&a etiam in uicinia urbis quintum quemque oportdnt 
,,,nec committi debety ut totus grex effetus senectute dominum destituat: cum 
praesertim boni pastoris ttel prima cura sit annis omnibus in denuyrtuarum 
uitiosarumque ouium locum itidem uel etiamplura capita snbstituere : IIL 6. 
§ 2 ; 10. § 17 ; ib. vii. 9. § 4 (of swine) Hoc autemflt in longinquis regioni' 
bus, ubi nikil nisi submittere expedit : nam suburbanis lactens porcus aer$ 
mutandus est : ib. § 6 ; Yerg. O, iii. 73 of horses quos in spem statvss sumn 
mittere gentis ; ib. 159 quos aut pecori malirU summittere habendo aut aris 
seruare sacros; B, i. 45 Fasdte ut ante boues, pueri; summittite tav/ros 
('rear the bulls', Le. do not sell them off as if your herds would no longer 
be safe). 

post substitata ea flaat priora firactuarii] I have i^serted ea: 
priora (for propria) is Janus a Costa's conjecture approved by Mommsen» 
Mj reading is I think quite in aocord with that of Stephanus who writes : 
[<os]r€ lura i\riv avrS^v^ v7roj3oX[^v] avra ra S,xp€ia r^ff rov ova^ovflipovKTOxfapiov 
y€ini[a-c}ra$ deairorecar. Mommsen suggests pro substitutis for post substituta^ 
My reading is simpler and accords better with the Greek. The text of theifss, 
can hardly be sound : we should have to supply a subject from defun/ctorvm 
uel imUilium, so that ' after the substitution has been made they (viz. the 
dead or useless cattle) become the property of the fructuary', Fost^ substi- 
tuta ea is in construction similar to post acceptum ivdidum^ ko^ Cf. Lat, 
Qr. § 1407. 

Incro cedat domiiio] ^should fall to the profit of the owner\ Cf. Gai» 
IV» 30 Sponsionis et restiptdationis poena lucro cedit aduersario qui uicerit; 
Paul. Sent. n. 22. § 1 Fructus fundi dotalis constante matrimonio percepti 
lucro mmiti cedunt; D. vi. 1. 1 35. § 1 non debere lucro possessoris cedere 
fructuSy cum uictvs sit; xxxi. 1 l^ Si quis Titio decem legauerit et rogatierit 
ut ea restituat Maeuio Maeuiusque fuerit mortuusy Tiiii commodo cedity non 
heredis, The double dative in the text and in Gaius is Hke those in Lat^ 
Qr, § 1163. For the use of cedere, cf, solo cedere Dig. xli, 1, l 9, pr. ; 
cha/rtis cedere ib. § 1 ; arbor agro cedit ib. 1 26. § 1 ; &c. 

snbstitnta statim domini ILnnt] The young animals are at first the 
property of the fructuary, but, on being substituted for the old members 
of the herd, become at once the property of the owner of the herd, and 
,that without any actioa or even knowledge on his part, The change of 
ownership ensues on incorporation with the herd, just as the materials 
owned by a contractor become by incorporation in a building the property 
of the owner of the soil (D. vi« 1. 1 39. pr.). For statim^ ot D. xlvii. 2« 
1 48. § 6 Exfurtiuis equis nati statim ad bonaefldei emptorem pertinebvnt. 

priora qnoqne ex natnra fmctns, &c.] Hhe former heads', i.e. th^ 
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old or useless animals, ' on the substitution of others for them, become the 
property of the fructuary \ The exact reference of quoque is not quite 
clear. It might be taken to refer to the second and corresponding case of 
sudden change of ownership without delivery. But it is posaible also to 
connect it with ex natura Jruetus, It was as fruits that the young animals 
became the property of the usufructuary : and under the same characier 
of fruits the old animals, now as it were pushed off by the younger, cease 
to be the proprietor^s and become the fructuary^s. 

nain alioqnln] For in other cases we find things, when first born, 
becoming the property of the fructuary, and afterwards when substituted 
for other produce, ceasing to be his. The reference is apparently to the 
case of treos mentioned above in 1 18. The act of gathering or appro- 
priating by virtue of the position of the fructuary, requires no act of 
delivery by the proprietor; and the substitution of the new plants or 
young animals for the old ones is an act of delivery on the part of the 
fructuary. 

1 70. pr. si non faciat nec Buppleat] Eriiger and Mommsen suggest 
the omission of nec mppteat. But \he words may be retained if we con- 
Sider/zcux^ equivalent to mmmittat and thus representing an earlier stage 
in the proceediug to that expressed by mppleat. But as Ulpian's sentence 
at the end of 1. 68 is broken off, we cannot tell what may have intervened 
in Ulpian between L 68 and 1. 70. 

teneri] ^ that he is liable ' in an action on the case. Qodefroi compares 
the somewhat analogous cases given in D. xix. 5. 1 10 ; 1 12. 

§ 1. qnamdin summittantur] ' whilst the young are being let grow and 
the heads which have died are being replaced'. Quamdiu sometimes 
means ^until' (cf. D. vii. 4. 1 15), and that meaning would suit with mpple^ 
antur, The omission of the subject to mmmittantur is awkward. Per- 
haps the impersonal mmmittatur was the real reading. Supplere was 
used above in 1 68 in the sense of * fiU up *, and so probably at the beginning 
of this law. Here by an easy transition it means *replace'. The question 
raised is this. Some members of the herd die : there is at the time no 
young animal old enough to put into the herd, but there are some young 
which, some or all, may in time be fit, but may also die previously or be 
kiUed or sold. Whose property are these young ? The answer is, tiU they 
have grown up and are placed in the herd, they belong whether aUve or 
dead (1 69 ; 1 7. § 2) to the fructuary, and are at his risk. If and when 
they are so placed, they belong to the herd-owner. Julian however treats 
this as a case of property in suspense, and, if this be so, the property is 
not decided until some act on the fructuary's part, e.g. sending the lamb 
to the butcher, or putting it in the herd, fixes the animal*s lot. Meantime 
if the animal is stolen, neither fiructuary nor owner can bring a oondictio 
furtiua (1 12« § 5), and, if the animal is slain and eaten, is the thief to be 
always unpunished because the decisive act cannot now be taken ? If the 
nsufnict come to an end, while there are still young animals in this proba-^ 
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tionary state, who is to claim them? I presume the fructuary^s heir 
would, because they have not yet been incorporated into the herd. (But 
cf. 1 25. § 1.) And in the same way if they are stolen, the fructuary could 
bring the condvctio because they have not yet been incorporated. I doubt 
whether Julian, whose view is approved by Ulpian, really meant that the 
property was for the time ownerless, absolutely in pendenti, and not that 
it was not finally decided. It is better to interpret his words in a sense 
quite suitable to the notion of pendens domimum, but suitable also to the 
practical necessities of the position. Pendens is properly applied to 
property vested in an owner for the time, though it may be liable on the 
occurrence of an event to be divested in favour of another. This view makes 
Julian's statement consistent with Pomponius in 1 69 and with 1 70. § 2. 
Wachter (Pand. i. § 69, p. 344) holds that in this single case of animals 
bom when the herd is not full, there is still (in Germany) such a thing as 
property in suspense, but that all other alleged cases have become unprac- 
tical, and that even in this the practice of German courts does not recog- 
nise it. Vangerow Pand. § 301 also allows it (as well as some others). 

§ 2. camem fettiB, &c.] The young when alive was the property of 
the fructuary, not merely the object of a usufruct : it was his as produce 
of the herd : hence the carcase belongs to him also. In D. vii. 4. 1 30 we 
have a different case, caro et corium mortui pecoris infructu non est, quia 
mortm eo usnsfructus extinguitur, i.e. a usufruct in a herd of cattle does 
not carry with it a right to the carcase. The fructuary has no power of 
consumption of the objects of his usufruct. 

§ 3. gregis uel armenti uel equitii] Orex is a general term ; annen- 
tum applies to plough beasts ; equUiwm is a stud of horses : cf. 1 68. § 2. 

uniuersitatiB] *of the whole' or 'ooUective unity*. The commonest 
instances of such wholes are a flock, as here, cf. D. xxx. 1 22 ; a house 
(D..XLL 1. 1 7. § 11), an inheritance (Gai. il 97sqq.). On the different 
kinds of corpora (or uniuersitates) see D. xll 3. 1 30. pr. 

niliil BUpplehit] i.e. he will not be bound to supply anything. If an 
individual animal or thing is left him in usufruct, the fructuary can use it 
in a proper way, and, if it die, he loses his usufruct but is in no way bound 
to replace it. If a herd is left him, he has to keep the herd in good condi- 
tion and thus to keep up its numbers out of its own produce. But if 
some pestilence were to destroy the herd, the fructuary would not be 
bound to purchase others to keep up the herd. His only obligation is to 
deal with the herd as a good man of business, and not to take of its fruits, 
i.e. the young, so thoughtlessly or greedily as to prevent or endanger the 
continuance of the herd. 

§ 4. The case put in this section is this : The herd is fuU in number, 
and youDg are bom : there is no obligation resting on the fructuary, and 
the young are his property. Some vacancies occur in the herd. Does the 
occurrence of these vacanoies put a present obligation on the fructuary, so 
that he ought at once to put some of the young definitely into the herd j 
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or may the fructuary still deal with these as he likes, and supplj the 
vacancies only out of subsequent births ? Ulpian answers apparentlj that 
the duty of supplying the vacancies arises when the vacancies occur, but 
that this does not afifect the right of property akeady acquired by the 
fructuary in the former produce. Eventually if the vacancies be not 
supphed, he will be liable in damages. But presumably he is not bound 
always to supply the vacancies, however unexpected, at once, nor conse- 
quently is he bound to have a stock ready for the purpose larger than the 
average deficiencies which may be expected. The obligation with this 
class of property, as with all, is to act aa a bonm pcUerfamilias, i. e. as a 
prudent man of business. 

est] So the inferior Hss., and the reading is approved by Mommsen. 
The Florentine has et: but est forms a better antithesis to nihilfuU, 

nocere debere] is a vague phrase, meaning apparently that the fructuary 
m liable. 

§ 5. snmmittere facti est] * what is rearing is a question of fact ' 
(not of intention, cf. D. xxix. 2. 1 20. pr. &c.), i.e. the judge has nothing to 
do with mere intention. He has to ascertain from the actual deahng with 
the herd whether certain head of cattle have or have not been mmmism, 
Julian says that rearing implies a separation of some kind — ^apparently so 
as to show that this or that animal is destined not for the butcher, but for 
keeping up the stock, and consequently is no longer the property of the 
fractuary, but of the proprietary. What distinction is intended between 
dispertire, diuidere amd.diuisionem facere I cannot tell, Probably a variety 
of ezpressions were used by Julian to show that there was no specific mode 
of separation required, but only a separation of some kind which showed 
the farmer^s purpose actually carried into effect. 

41110] So Mommsen suggests. The mss« have qTiod, which is ambiguous 
and not so appropriate as qm; * by which act of division the property in 
the animala let grow will come to the proprietor', 

• 1 71. Change in the specific form of a thing caused the extinction of 
the usufruct (Rei mviatione interire ummfructum plo/cet D, vii. 4, 1 5, § 2). 
But this is absolutely trae, only if the ohange was really the destruction of 
the thing. The usufract of a house is gone if the house is pulled down ; 
and even the rebuilding of the house in the same form would not revive 
the usufruct (ib. 1 10, § 1 ; Paul, Sent, iii. 6. § 31). The usufruct of cups 
is gone, if the cups are melted into a mass of metal : and cups remade from 
the same metal will not be subject to the old usufruct (above 1 36, pr.). 
But a vacant piece of ground is no longer vacant indeed, if a house is built 
on it, and therefore the usufract is lost ; but if the house is pulled down 
and the ground again becomes vacant, it is the same ground vacant, and 
the usufract revives (cf. D. vii. 4. 1 23 ; 1 24). But a usufruct may perish 
by non-user; and therefore if the building continued long enough for the 
non-user of the vacant ground to become fatal, the usufruct is dead and 
will not revive on the subsequent removal of the building, Of course the 
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usufructuaiy ^ have his remedy according to circumstances by an action 
against the person who by bnilding has thus frustrated his enjoyment of 
the usufruct (D. vii. 4. 1 5. § 3 — ^l 7). The proprietor indeed may obviate 
this action by granting the usufruct anew (ib. 1 V). 

superficie] The superficies (* what is above the face of the land ') was 
the building as distinguished from the site. Cf. Cic. Att. iv. 1. § 7 /)c 
domo nostra nihil adhuc poritifices responderunt: qui si svstulerint religionem, 
aream praeclaram hahebimuSy superfidem cormdes ex seTuxtus consulto aesti- 
mabunt; ib. 2. § 5 nobis superficiem aedium consules de consUii sententia 
aestimarunt sestertio uicies; Colum. i. 5. § 9; Javol. D. XLI. 3. 1 23. pr, 
aedes ex diuxhis rebus constant, ex solo et superflcie; Gai. n. 73 Id quod 
in solo nostro ab aliqvo aedifi^atum esty quamuis ille suo nomine aedificau^rit, 
iure naturali nostrumfii^ quia superfides solo cedit, 

1 72. accesserit] sc. tmtsfructus proprietati, 

plus admittit Maec] Ulpian leaves this point undecided. Bas. 
edopts Maecianus' view, which must have been approved by Justinian, 
who allowed its expression without note of disapproval, 

utiliter diem cedere] *that it is validly vested'. For this use of 
utititer cf. D. xxviii. 5. 1 49. (48.) § 2 interdum nec cum libertate utUiter 
serutos a domina heres instituitwr; ib, 1 90 (89); xxxvii. 11. 1 6. On diem 
cedere see above on 1 27. pr. p. 178, * The usufruct would not vest in the 
legatee imtil its present holder lost it. If, when that happened, the legatee 
was not alive, it would be merged in the propriety ', 

pertinere] sc. usumfructum, 

1 73. Coveringthe area with building or putting a regular house on it 
would be a change of the area and forfeit the usufruct, or at least make the 
usufructuary liable to the proprietor. Paul. Sent, iii. 6. § 21 areae usu- 
fructu legato aedificia in ea constitui non possunt, But the text sanctions 
the mere erection of a hut or cottage for the better gu3,rd of the property 
6n the area. A similarly slight erection {casa) was allowed on a public 
beach (D. i. 8. 1 5. § 1). 

posse] We must understand puto, or dicendum est or the like. The 
compilers have cut away the goveming word. 

1 74 Each slave acquires for his master ; and when two persons are 
legatees in common, if no shares are specified, they take equally. 
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aequo ex 31 ; ex aequo et hoTio 31 

Mrarium 184 

ae« 108 ; excurrens olxxiv 

aestim^tio litis 141; legati 205; a€«t. 

an m 212 
A. F. P. R. (in trial of Bulilius) ci 
affcction recognised as an interesfc cxcv 
Africanus clxx 
ager limitatus 72 
agnatuSf see adgnatus 
agnoscere^ see adgnoscere 
Alexander SeuerUs cxcvii 
Alfenus cxiii 
alia^ quam 218 
alienation without guardians' anthority 

cxxxix 
alimenta 63 
alioquin 120, 187 
alit» ac 213; alius...alius 213 
alluuio 72 

altemis annis uti frui 201 
altius tollendi seruitus 192 
ambularef ambulatoriu^s 168 
amittere seruitutem 124; tuum/ructuni 

41 
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amphora 122 

amplius, hoc ccxxii 

dyaKddafxns tw vbfxwv ccxlii 

annui fructxiM 148 

annuities cf. 161 ; oalcnlation of valae 

188 sqq. 
antecessorei xzvi 

ante factum (gestum) post relatum ci 
Anthianus or Antkus coYii 
Antipater Ca£l. civ 
Antoninus, nanie of eeveral Emperors 

xc 
apeg 69 

Appiui Claudius xcii 
apportionment 176 
aquaeduetus forma 180 
Aquilu ccvi 
Aquilia Ux 99 
Aquiliana stipulatio cix 
Aquilius Gallus cix 
arbiter 59 

arbitrari pass. 98, ccxxvi 
arbitratm boni uiri 67 
arbitria Q. Mucius' view of cvii 
arbores. 65; frugiferae 106; deicere, 

euellere 79 
arbustum 108 
Arcadius ccviii 
area 55, 206, 249 
Aristo olvi 

arma, tif« armata 105 
nrmtfntum 243- 
army-provisioning 182 
Arrianus cxlix 
Arrius Menander coiv 
arrogatio, see adrogatio 
ars 180 
artijicium 131 
arundo see harundo 
08 divisipna of clxxiii 
Ateius G, cxvi; Copitothe father? cxvii 

see also Capito 
Ateivs a grammarian cxvii; X. Ateius 

cxlii 
Athenaeu8 introduoes *Ulpian of Tyre* 

cxcviii 
iitiJictniw cliii 
Atilius xciii 
atquin 113 
atriensis, 119 
atrium mutare 111 
attinet or pertinet omitted ccxxv 
auctor^f iurt^ Ixxxviii; of. p. 102 
auctfpiorum reditujs 74 
ilti^^iiM O/iitM oliii ; Namusa exvi ; 

Tucca cxvi 
AugustuSf his laOLd-commissionerB cxiv; 

relations with Labeo cxxv; with 

Trebatitu oxx; rales de ffio({o oecli- 

ficiorum ciii 



^uIiM olvii ; cf. Verginius c!v 

aureus a coin 64 ; used instead of s^s- 

tertium ccxx 
aut introdueing hypofhesis 106; aut..« 

aut 233 

Balbus Lucil, cviii 

balineumf balneae 113 

balniator 118 

Banlica '> 

bees 69 

&i7ia£ a«<2^« 191 

birth, evidence of cxl 

Blaesus cxxiv 

Bluhme, Fr. xlviii 

Bolognese mss. of Digest coxxxix 

&07ia 188 ; bonorum possessio 163, 164, 
214; emptio 163; Butilius' formula 
civ; i» bonis hahere 28, 169 

bonajldes cvii; fe. /. seruire 171 

iwwi uiri arbitratui 67 

Bruns' Fontes coxlix 

Brutus xcv 

Byzantine commentators coxli 

ca(fu8 122 
Caecilius olxx 
aa^edua silua 11 
Gaeliua Antipater civ 
Bw/tw 217 



— Sabinus cli 



Caesar lul, plans for digest of laW 

cxv 
Caegius T, cxvi , 
Callistratus cciv 
cate 118; calcem coquere 80 
Campanus clv 
capere 56 

capita heads of cattle (feo. 244 
capitis diminutio 165 
Capito cxli foU.; his supposed father 

cxvii; his character of Labeo cxxv; 

head of rival school cxxvii 
caput 166 ; capitis minutiot deminutio', 

&c. 165 foU. 
Caracalla full name xc; conduct to 

his father and Papinian cxcii; gavO 

citizenship to all bLii 
carrucha 116 
Cartilius cxlviii 
Cascellianum iudicium oxxii 
Cascellius A, oxxi; pra^diator cxxii 
Cassiani cxxvii, cxxxi, cxlvii 
GasHus C, cxlv; L. ib. note; notes on 

Urseius olii 
castigare 155 
ca«u8 *a oase' 41; gtio ca«u, quibus 

ca^ibus 103 
Cato xoiv; filius xcv 
Catoniana regula xcv 
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Catus name of 8ex, Aeliw zciii; of 

Alfeniuf cxiii 
cauere 57 

eaum 105 ; causa omnis ib« 
causd ccxzz 

cautio Muciana cviii; ufufructuaria 59 
cedere and concedere 81, 236 
c«(2tt <{ie« 178 ; cedit lucro, aolo Sso, 245 
Celsinum responmm clxi 
Ce2ni« i>aeer Qirr;filius olx; his eZ^- 

gantia dxii 
cenacula 113 
Cercina oxi 
certum 162 

Ceruidius Scaeuola clxxxyi 
cmare 103, 216 
c^mo in ture 236 
cgt^rum ccxxxiii 
charitable endowments 63 
cibaria 214 

Cicero his opinion of Cato xciv; of 
Manilius xcvii; his de legibus xcix; 
his de republica derived from Butilins 
cii; his comparison of Q. Mucius 
and Crassus cvii; his relations with 
C. Aquilius cix : with Serv. Sulpicius 
cx — C2di; mention of Ofilius cxiv; 
relations with Trebatius cxvii; and 
letters to him cxviii ; his Topica cxix ; 
composition of his Edict clxv; use 
of moods and tenses contrasted with 
. Digest ccxi 
Cincia lex cxxxvii 
Cinna cxvii 
Citirgesetz Ixxxiv 

ciuitas granted to all by Caracalla Ixii 
clam facere 101 
Claudius Satuminus clxxxiv 

Tryphoninus cxo 

Clemens Pa^ctumeius clxix 

. Terentius dxxii 

cloacarium 180 

CocceivA see Nerua 

Codex Hermogenianus Ixxxvi, ccviii 

' Ivstinianus Ist ed. xxii; 2nd ed. 

xxvii 
Qodicils allowed bj Augustus cxx ; lef fc 

by Labeo cxxvii 
codification xvii — xx 
coemptio 163 
coercere 128 

cogere of a judge 60; of harvest 218 
colere 66 
coUatio *Sk rate' 182; *comparison' of 

MSS. Ixxxv 
Collatio Mos. et Rom. legumf passage^ 

from Ixviii, Ixx; mss; of ccx 
collatus in tempus 219 
colligi * to be proved * 90 
colonus 204 



colores 110 

comes formarum 181 

commentaHi o 

commeroial actions xxxvii 

commx)dare 120 ; a^tio commodati xxxviii 

conimodissime dicitur 235 

eommuni diuidundo iud, 50; quasicom* 

diu. 104 
communitj, see town 
competere 94 
componere edictum clxv 
concedere 81 

concurrence leading to accmal 198 
condicio *position' 117; condicionis 

implendue causa 152 
condictio 93, xxxvii; in case of gifts 

cxxxvii 
oondition on sale of slaves 186; on 

legacies 203 . 
conductOt agere ex 204 
confarreatio 163 
conferri infuturum &o, 219 
confessoria actio 147 
consent, use of 202 
eqmistit 39 

constaty construction of 43 
constitit 39 
constituere 33 
consultus 102 

contineri with dative ccxviii 
contrarius 131 
oontroversies of jurists: origin cxxx; 

enumeration of cxxxi 
contumelia 179 ; cf. 239 
conuenire *sue* 120 
conuentio general term 37 ; in manum 

163 
copulative omitted ccxxx 
Comelius Maximus cxiii ; cf. dxvi n. 
corporations (town) how they acquire 

221 
corpus opposed to ius 27 
corruere 61 
corrumpere aq. ductus 104; caelum 109; 

seruum 238 
Coruncanius xcii 
Crassus P. lawyer c; L* orator cvi; 

cf. c 
creta, cretifodinae 70 
culpa leuis &c. 238 
cum aliqu>o experiri 147 
cum=^si ccxV; 'since' with ind. ccxy 
cum moriqr \n bequest of usufraot 219 
cupaf cuppa 122 
cur used for quo4 coxvii 
curial style ccx 
Curius V. Coponius cvi 

.damncu esto dare 34 
damnationem legatio,per 29, 34 
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damni infecti actio 56, xliii; $tipulari, 

conBtraction of ccxiz 
damni iniuria {-ae) actio 99, zxxv; 

origin of phraBO ccxix 
dare its various nses 34; wrongly nsed 

(for dedere) with noxae 132; mandpio 

132 
datua adsignatvs 34 
de aliquo stipulari 207 
deambulatio 107 
debere seruitutem 185 
decedere *to die' 207 
decemuir origin of word ccxxi 
decisions ' Justinian'8 fifty* xxiv 
dedere (not dare) noxae 132 
dedv4:ere 35 ; deducto usufructu 48 
defectus 89 
deicere 79, 107 
delivery of usufruct ? 36, 175 
deminutio capitis 166 
dem4)rtuu8 143 

dependent questions, mood in ccxv 
derelinquere 237 
detra^ta noxae deditione 136 (i) 
detracto umfractu 207 
deuersoria 114 
dia^ta 111 
dte« ce(2i£, uent^ 178 
Digest, compilation of xxiii sqq. ; ar- 

rangement of titles xxxi sqq., App. 

A ; arrangement of extracts xlvi sqq. ; 

principal works composing liii; 

principal authors Iv; compared with 

Bources Ix; mss. of ccxxxvii 
Digesta^ meaning of Ixxxvii, clxvii fol., 

clxxxviii 
Digestum nouum, uetus ccxxxiz 
diligentia 238 
dimidia pars 213 
diminutio capitis 165 
discessio in senate cxxiii 
disciplinae 180 
div£r8oria, see deu^ersoria 
Diui fratres xc 
Diuvs applied to emperors Ixxxix, xc ; 

Papinian's irregular use of cxcvi 
do lego 146, cf. 34 ; coxxix 
dodrantis aestimatio 188 
dolea, dolia 122 
doli axitiOj clav^ula, exceptio 131; in- 

troduced by AquiUus cx 
doluSt dolvs malus 130 
dominiumt ex iure Quiritium 29 — 33; 

applied to stipendiary lands 33 ; re- 

uocabile 95 
dominus applied to fructuary 42 ; title 

applied to Domitian cxli 
Domitiana qvaestio Glzi 
domu ccxxxiy 
domut 112 



donare 84 

dbnatio mortis causa 153; a school con- 

troversy cxxxix 
dono dare 34 

Dorotheus xxiv, xxvi, ccxlii, ccxliii 
do8 applied analogically 76 
Dru8U8 civ 
dumtaxat 207 
dmbvj! 8eparatim, simul, singulis do lego 

201 
dupondius xxvii note 
duumuirif origin of word ccxxi 

easements, see 8eruitu8 

ecce in giving an instance 47 

ecclesiastical law among Bomans zciz 

edere xxxiii 

edictal series 1, liii 

edictum perpetuum dxiii foU; prouin^ 

ciale clxxvi, clxxviii; translaticium 

clxiv; order of matters in xxxii; 

writers on liii; Ofilius* work on cxv. 
editicii clxiv n. 
elegantia clxii 
emptio different from barter cxxzv;. 

bonorum 163 
ivBTiKTi 76 

eo amplius ccxxiv; eo minvs ccxxv 
epanagoge ccxlii 
epi8tulae Ixxxvii 
eqv^ publico clxviii n. 
erciscundae 60; familiae ivdic, 49 
e88e iuri8 206 ; quaestionis 168 
et omitted ccxxx 
ev£llere 79 
ex postfacto 225 
exceptio doli 131; iudicatae rei 199; 

temporali8 196 
excidere 106 

excipere 'except from conveyance' 195 
excolere 111 
exercere 234 
exhibendumj a^tio ad 92 
expromi88io 96 
ex8tat 42 
extraneu8 240 

Fabivs Mela cxlviii 

facere 156, 157; 8ati8 96; a^ceptum 

154 
facti e8t (opposed to intention) 248 ; in 

factum actio 142 
faculta8 75 
Falcidia lex 45 
familia 48, cf . xcix ; fam. erc, iud, 49 ; 

familia^ emptor 49 ; paterfamilias 

70 ; familiam ducere cxvii, cxviii n. 
family as ground of status 166 
farij qui non pote8t 87 
Farrariorum 22Q 
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fauore libertatU, religionia &o. 127 

Fenestella czxiy 

feritaa 120 

Ferox Urseius clii 

ferre arhores &o. 79 ; acceptum 154 

fetus pecorum 243 

ff, in citiug Digest ccxlv 

fidH commissum 217 ; ccxxviii 

fideimaor 67, 96; fidepromissor ib, 

ccxxviii 
^d£8 &ona its wide application cvii 
fidu4:ia xxxix 
j?Ku« familias surrendered noxae 132 ; 

allowed to defend himself 136; no( 

bound for ever 136 
finge 128 
fiscus 184 

Flauiuj! Cn, xcii, xciii ; Priscus cxvi 
florentine ms. ocxxxvii; Index xxiv, 

xci 
Florentinm cov 
fiumen, encroachments <fec. cansed by 

72, cxlvi 
forma aqua^d, 180 
formulae in actions xxxi, Ixiii ; in sti- 

pulations on sales xcvii 
foTsitan with indic. ccxv 
Fr, in citing Digest ccxlv 
FragTnenta Uaticana compared with 

Digest Ixxiii sqq. 
Fratres Diui xc 
Fronto Papiritu clxxxix 
fructifer 106 

fructuariust see tusufructuariua 
fructus with usus 27 ; what are fructus 

54 ; not partus ancillae 240 ; atmui 

148 ; pendentes 92 ; stantes 92 ; uiZiori 

pretio addicere 184 
frugifer 106 
>rut81 
Fufidius clv 
fugitiuus 86 
Fuldnius cxlviii 
fullonica 114 
functiones 185 

fundus 39 ; instructus 75, 123 
funebris uestis 121 
/wr, raptor, praedo 91 
Furius Anthianus ccv 
/urfi acfio 93, 101 ; con(2/ctib 93 
fusiones 185 

future completed, use of in Digest ccxiii 
passive infinitive ccxvii 

Goiut dxxiv foU. ; compared with Di- 
gest Ixiii ; character as writer clxxxii ; 
his writings approved by Theod. and 
Valent. Ixxxiv; enumerated clxxx; 
editions of his Institutes clxxz 

Gaius Cassius dxxv; cf. exlviii 



*Gaius' (in Pompon. D. i. 2. 1 2 sqq.) 

cxvi 
GaUus Aelius cxxiii 

Aquilius dx 

game rights 232 

GeUius PuJ)liciua cxvii 

gemmxie 187 

generaliter 119 

genitive in i, not ii colix 

genitive of matter charged ccxix 

gentiles definition of o 

gerere negotium 85 

gestatio 107 

gift defined 84 ; not expressed by dare 

34 ; mortis causa 153 
gladii ius cxcii 

gods, Scaevola's classification of xoix 
goldpickers 110 
Gra^chanus lun, cxxiv 
Gracchus Tib, connexion with P. Muciv* 

xcviii 
Graniu» Flaccus cxxiv 
Greek commentators coxli; translators 

of Digest ccxliii 
law treatise by Fapinian oxcvi ; 

by Modestin ccvii 
grex 243 
ground rent 63 

h omitted or ins^ted 50, 107, 226 

habere, wide meaning of 211, cf. Sl 

haMtatio 196 

hactenus with qu4itenus ccxxxi 

Haners Corpus legum coxlix 

harenae 70 

harundo 76, 228 

heir represents testator 164; slaye 

made 151 
herciscundae, see erciseundae 
hereditas 163, 164 ; sale of 90 
heres includes bonorum posscssor 163 
Hermogenianus ccviii 
highway ratei^ 182 
his rebus recte praestari 69 
histrio 118 

hoc amplius ccxxii ; hoc minus ocxxiv 
lwlus22Q\ cf. 107 
HommePs PaUngenesia lii 
Horace mentions Alfenm Qxiii ; dia- 

logue with Trebatius cxx; mentions 

CasceUius oxxi; refers to 'Labeo* 

cxxvi 
horti olitorii 107 
hwnanior 159 
hunting, right of 232 
hypotheea xxxix 
hypothetical cases, moods and ten^es 

used in ccxi aqq. 

lauolenus clix 
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Jews* contest witb CasUm Longinus 

cxlv 
iUatio 'payment' 225 
iUe 145 
imaffo 211 

impedire with dative ? ccxviii, 202 
impendia on slave'» health 214 
impensae recoverable by a tenant 204 ; 

on behalf of nsufructaary 66 
imperator as mark of time Ixxxix; not 

recognized by Fitting cxcix 
imponere 124, 231 
in with accus. aud abl. confused 

ccxxv 
in iure cessio 236 
in pendenti 96, 158 
in possessione esse 56 
in uniuersum 40 
incidere 235 

index Florentinm xxiv» xci 
inducere in possessionem 34 
infam 87 
infecti damni 56 

inferre of a oorpse 128 ; of rates 225 
infinitive fut. passive ccxvii ; infin. de- 

pendent on gerund ccxvii 
Infortiatum ccxxxix 
inhabitare 197 
inieere manus 186 
initio ^34 ; a& initio 44 
iniuriarum actio 239 
inojfficiosi test, qu^rela 224 
inquilintu 143 

instituere aliquem cxi ; metaUa 70 
instructus of persons cxi; fundus 74, 

123 
instrumentum 74, 123 
imula *A block of houses' 14E; 'an. 

island ' 72 
intention of parties 207 {referre qua 

mente) 
interdicta 100 
interdictum quod ui et clam 100; de ui 

et ui armata 105 
interesse 159 
interpretation of eztracts not depend- 

ent on order Ivi, Ivii 
interuentus 206 
inuenire 71 

lovem lapidem iurare cxviii 
ipse 121, 152, 169 ; ambiguous 67 
ita...ne 121 
iuhere, Javolen's joke about clix ; with 

dat. and infin. aotive ccxviii 
iudex or arhiter 59 
iudicata^ rei exceptio 199 
iudicis ojkio 97 ; postulatio represeoit- 

ed ia Digest xxxv 
iudicium accipere &o. 238; iud, Qfp- 

posed to actio 48 



luliantu clxiii ; his Digesta clxvii ; com- 

mented ou by Marcellus clxxxv 
iumentum 39 
lunim Brutus xcy 

Gracchanua cxxiv 

iuris consulti 102 

iuris est 206 

juristic literature Ixxxvi ; Latin ccix 

iu8 opposed to corpus 27; iw in cor- 

pore 28 
iu8 Aelianum xciii 
— Papirianum xci, oxxiv 

iU88U8 169 

Justinian xx ; his legislation xxii 
lustiniani noui xxyii 
Iu8tu8 Papirius clxx^ix 
luuentius C. cviii 
Cel8U8 clx 

Kalendarium 188 
kapitis deminutio 166 
icara iro^, translation xxv 
Ketr(N^/ic€(rof cxcviii 

Labeo the father cxxiv 

the son cxxv; head of a school 

of law cxxvii : impulse given by his 
character cxxviii 

Domitius, his question to Celsas 



dxi 

Xjobeone insanior exxvi 
Laelius clviii 
lapidicinae 69 
latet, latitat 73 

Latin authors of 2nd cent. xvi 
Latin of lawyers ccix sqq. 
Latinitas Ixii 
latrinae 119 
lau^t 115 

law books, classification of Ixxxvi 
lease usually for 5 years 176; rights in 

case of lapse 176; lease of usufruct 

83 
lectio Ixxxiv 
legacies subjects of school controversies 

cxxxii foL; uncertain 202 ; on condi- 

tion 203 ; of usufruct 38, and pas- 

sim, (See also legatum) 
legare 146 
legatum, forms of 28, 34 ; per uindica' 

tionem applicable to provincial land ? 

29 sqq. ; per praeceptionem cxxxiii 
legatfus pro praetore clviii 
legeSf i.e. lul, et Pap. Popp, clxxii 
legitimum tempus 44 
leguU 110 
lessee's right to produoe 81 ; action 

against lessoi* 176 
lex AquiUa 99; not by C AquiUw 

Gallus cx 
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lex Atinia xcv 

— Colpumia 162 

— Cfincia czxxyii 

— Comelia de sieariit 129 

— Dei dzziv 

— Fabia 86 

— Falcidia 45 

— Fufia Caninia 201 

•^ nutncipi, traditioni» &o» 87, 38 

— Oppia xciv 

— Pgtronia 129 

^ Rhodia xxxviii, clxxiii 

^ Jtomana Uisigothorum clxziv 

— Silia 162 

— Uoconia 217, xciv 
2t&er, size of xxv n. 

libera administratio peculi 194 

liherare 155, 203 

liberatio 155 

Ubert€U seruitutis 139 

li&raritM 117 

2ic«e with indicative mood 78, coxvi 

Licinia wife of C. Gracckus zcviii 

liicinnit» Rufinus ccvi 

life, expectation of 190 

lignum 80 

{iti« aestimatio 141 

{itii«, definition of cx 

locare imim/rtictom 83 

longa possessio 138 

Longintu Cassiua oxlv ; another Longi- 

nu8 oxlix 
Lucilius Ballnu cviii 
Lucullus Uaritu olv 
Iiicro cedere 245 

lumina immittere 110 ; odxcurare 192 
LytaCt Ai^rai xzvii 

Macer cov 

itfaccianiM dzziii 

ma^if c«e 212 ; admittere &c, 87 

wandpatio in connezion with manu- 

mission 167, of. cxzzvi; form in 

making a will 49 ; when it went ont 

of nse 36 
mancipatio often ohanged to traditio 

38, 174, 195 
mancipium defined zovii 
mancipi res 29, 33 ; snbject of a school 

controverBy ozzzi, 2 
ilfaniZit» zovi 
manum comerere oziz 
manumission of slave pet fenestram 

ozlv 
manus inicere 186 
MarceUm 2^era<iii«.oliz 
— PomponiuB ozlii 

Ulpius clzzziv 

Marcianut ooiv 
Marctu diuus zo 



marmora 110 
MamriuSf see SaJnnus 
materia 80 
fnaturi fructus 91 
Mauricianus clzziii 
Maximus Comelius oziii 

i2u£iZiii« ocviii 

Jlfcla Fabius ozlviii 

Jlfcnandcr cciv 

merces 161 

merger of uBnfrnot 203 

m>eritoria 112 

Messius ozo 

metaXla 70 

Minicius dvii 

mini«tcriu?n 131 

minutio capitis 166 

missio in possessionem 55 

Jtfo(2e«tinu« oovi 

modi» 78 ; Ynodum tenere 120 

mora 209 

mortis cavsa donatio 153 

moueor 94 

Mss. of Digest cczzxvii sqq. 

Mucia a festival ov 

Muciana cautio oviii 

Mucius P. zoviii 

^. augur oi 

■ Q. pontifex ov 

fnunicipe« *town oorporation' 222; 

powers of acqoiring and holding pro- 

pert7 222 
Jtfurena, Cicero's speeoh for ozi 
mutuum zzzvii 

na^ci applied to minerals 67 
Nasica, lawyer zcii 

killer of Tib. Gracchas xcviii 

natura mamfestum est 214 

ne guiciem (together) 126, oczzziii 

nec=ne...quidem cciazii 

necnon 101 

negotiorum gestio 85 

neque followed by ue2, aut isc 111 

Neratius dviii 

Nerua M. Cocceius {pater\ ozliv; his view 

of manumission of slaves detained 

for rent czlv 
i^ertta^/iu«.d 

nexum^ varioos definitions of zovii 
'^iKtav coi 
nomina 188 
nominatim 169 
ryomine ususfructus 222 
non forming a half componnd ocxziz ; 

fum quidem ocxxxiii 
noster olxxv ; of. olzziii 
novation 82; subjeot of sohool oontro- 

versy ozzzvi 
2^otteUa« zzviii 
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noxa often confafled with noxia 133; 

noxa solutus 134 
nozae dare a wroDg expression 132; 

dedere 132, 135 ; sabject of school 

controversy cxxxvi 
nozal aetions 136 ; prooeedings in 135, 

141 ; dAase 141 n. 
noxam eapere 134 ; merere 134 ; noeere 

138 ; sareire 133 
noxia 133 
nuda paetio 154 ; proprietas 206 {ple- 

nam); nudus tuua 41 ; nombers, mys- 

tical assodations of xxix 
numeraLs (bare) ased for sams of money 

ocxx 
nummo uno uendere, loeare 83 ; numnU 

pro gemmi» 187 
nuncupatio 37 
nundinaecjl 

ohnoxius 134 n. 

obscurare luminat not luminibui 192 

ohstruere 112, 192 

obtinere 241 

ohuentiones 55 

oecupare 229 

Octauenus clv 

officere luminibus 192 

Q/^!cio t««2ici« 97 

OfiUus cxiy 

o2ea tmmatura 216 

oIms (holus) 226 

onmif =gutut« «any* 28, 97, 175 ; * all 

together ' 187 
operae 88; xlifferent from ususfructus 

210 
operari 155 
oportun^ {opp-) 128 
optinere 241 

order (itt««u«), efFect of 169 
order of naming, stress laid on 201 
order of words in technical phrases 

ccxxx 
ordo and dignitas of slaves 119 
ostendere 159 

pacisci 153 

Pacofiiu« cxc 

pactio, po/ctum 37» 158 

Pa/Ctumeiv>8 dxix 

Paottuit» Labeo czvi, oxxiv 

palaestra 119 

paXusl^ 

Papinianistae cxciii 

Papinianus cxd; his styljS oxdy; his 

moral sympathies ib. ; notes of Ul- 

pian and Paol on Ixxxiy 
Papirianum ius xci, cxxiy 
Papirius Fronto dzxxix 

•— ^ lustus dzxxiz 



R. 



Papiritis Sextus zd; a papil of Q. 

Macias cyiii 
paratitla zzvi 
paratus 74 

par^re aetionem &o, 155 
pars dominif a nsafract is and is not 

42, 197 
partBf pro rata 159- - 
partes Digestorum zziz 
partus anciUae 240 
paseere 195 

paterfanUlias 70, 108, 238 
Patemtu Tarruntenus dzzzvi 
paf rifitonittm Caesaris 185 
pauimenta 67 
Paulus cci; his notes on Papinian dis- 

allowed Izzziy; his sententia^ Izzziv, 

cciii 
pauperies 136 

pecora^ pecudes 39; pecorumfetus 243 
peculium 158, 159, 193 
pecus 39 
|>e<2amento 78 
Pedanius Secundus czlyii 
Pedius cliy 
Pegdsus cli 
l>en^n« dominium 247 ; pendentes fruc- 

tus 92; tnpencZenti 96, 158 
pensiones 228 
per «e non /ore gtto 145; «tare guo- 

minu8 209 
per singula animalia 285; |)er traditio- 

nem 174 
percipere, pereeptio 67, 94, 196 
peremere 137 
perferre 224 
pertn^...ac «i 149 
persecutio 141 

personae iuri nostro subiectae 52 
personal actions zzxyii 
pertinet 54, 61 ; omisdon of ccxxy 
pignus xxxix, 58, 96 
Pius how denoted xo 
placet 40 
P2atttiu« diii 

jpZentM 208; plenum itu Qmr, 30 
plus pretium 161 

poma, CasceUius* definition of czzi 
Pompeius Sex, dv 
Pompaniiu clzzi ; his relation to Aristo 

dyi 
pontifical register c 
porrina 226 
possessio 'a landed estate* 282, cf. 

183; missio in possessionem 55; in 

possessione esse 56 ; possessUmem 

tradere 150 
possessor indades owners 183 ; cf. 282 
possUUre OT possidifret cczzyi 
praecipere and capere ozzziii 

17 
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praedia 28 

praediatores cxxii 

pra>edibu8 et pra^diis 58 

pra^do 91 

praefectus pra^torio oxoi, oxovii, ooi 

praeatare 156; his rebtu recte praestari 

69 
praetorfidei commisearitu 207 
praetorflhip oix,:oxY 
pragmatio sanotions xxiii 
precarium 84 
preserves of game 283 
prioe must be in money oxxxiv, 161 
priority of mention 201 
Prisctts oited in Digest, who is meant 
by olx 

Flauitis oxvi 

lauolenus olix 

Neratius olviii 

pro diuiso 44; pro rata 159 

prohare 97 

prohe 232 

Proculiani (Proculeiani) oxxxi, oxlix 

Proculua oxlix; connexion with ^ittfi- 

cinii^ cliii 
procurator fiscif &o. 185 
profiteri cxci n. 

j)?-oind« *wherefore' 108^ ac si 149 
prolytae xxvii 
promittendi rev^ 46 
pronuntiafto 142 
proprietas 40; not conorete 106 
proprius 73 
proseindere 103 
Proto xxix 
protutela ooxxviii 
provincial land 29 sqq. 
prouoco with judge in aoc. ccxviii 
j7U&erto« defined cxxxi 
puhlice lauare 115 
Pu&ZictiM GeUius cxvii 
pur autre vie 81, 221 
puta 55 
Puteolanus dv 

gua£«tto Domtttana cbd 

quaestionis est 168 

qualus 118 

guam without ma^u i&c. preceding 

ooxviii 
gtMtmcZm 230 
quantumy with pertinet understood 80, 

ccxxv 
.qvarta Falcidia 45 
quxisi as mere oonjunction 70; quasi 

instrum^ntum &c, 74, 104, 113 ; forms 

half compounds ccxxviii 
quatemis=ut *so that' ccxviii; answer- 

ed by eatenv^ or hacteniu ocxxxi 
querela inoff, test. 224 



Quiritium ius 29, 32 

quisqu£ attracted into case of suut 

ooxxxiv, 225 
quo bomm fuitf 102 
qvoad 147 
quod with finite verb used instead o{ 

infin. sentenoe ccxvii ; not after con- 

stat 43 
quod ad for qvx>d pertinet ad ocxxvi 
quod iiusu ccxxix 
quod ui aut clam 100, cf. ooxxix 

rapina 226 

rato.,jprol59 

rationalis 185 

ratione haCf qua, <&o. 58, 95 

receptum xxxiv 

recipere * reserve * 208 

recte 68, 224; his rebus.recte praestari 

69 
redigere fructus 226 
reditus 55 ; of. 241 
refectiones 66 . 

reflcere 58 ; ambiguous 61 
refigere 117 
refugia 111 
reguLa CaUmiana xov 
regulariter 172 

relative clauses prefixed coxxxii 
religionis fauore 127 
religiosus locus 126 
relinqv^re 71 
rent in mpney or kind? 161; appor.- 

tionment of 176 
repetition of words in laws coxxxi 
repromissio 57 
res iudicata 199 ; mancipi 29 ; soli^ 

mobilisi &G, 54 
respicere 214 

responsa prudeniium 102 ; cf. cxliii 
restituere 47, 221 ; for substituere 227 
retinere us, fr. 89 : seruitutem 124 
r^tro 159 

reversion of usufruet 41 
reus promittendi, stipulandi 46 
riuum imponere 231 
J2u^nus Licinnius covi 
J^u/uri ciii : 

runaway slave, usufruct in 89 
rv^ mittere 118 
Rviilius Maximus ccvui 

Rufus ci 

Sabiniani cxxxi — Cxli ; cxlvii 
Sabinus Caelius cli 

■ Masurius oxlii ; order of mat- 
ters in his Institutes ib. 
-^-« in Lampridius cxoviii 
Sabinvs et Cassius cxxxi, cxli 
sacculus * money-bag ' 160 .— . 
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s<icra, devolation of zciz 

8€^rium63 

sale of iniieritance 90 ; of nsufrnct 83 

salix 76 

salua svibstantia 27, 109 

sapientia, of legal knowledge zcii, 
cxxiv ; of . czviii 

sarcire 61 

sarta tecta 61 

tatis dare 67 ; faeere 96 

Satuminus Claudius clzxxiy 
— :- Q, clzxziy 
— Uenuleiua clzzziii 

Scaeuola Ceruidius dxzzyi 

P. Mwius zcyiii 

— Q, Mucius augur d 

. — pontifex cy 

scholia to Basilica cczliii 
schools 6i jurists czzyii folL; Dirksen 
and Knntze's yiews of their difference 
czzzn. 
^Scipio Nasica jarist zcii 

— . killer gi Tib. Gracchus 
zcyiii 
.scyphus 206 
seashore defined cz 
secority, modes of giying 57 
semel 162 
seminare 14: 
seminarium 74 
Sempronius Sophos zcii 
senatus consultum Neronianum on lega- 
cies 29 

on qnestion &c, of slayes of a 

mnrdered man czlyii 
Pegasianum oli 

Silanianum czlyii 

- TertuZlianum clzzyi 
seria^ 122 

Seruilius dyi 
seruittut aUius tollendi 192 
seruitutes how established 174 ; by long 
use 188; abolished 139; lost.124; 
how created on creator's houses 144 
Seruius cz 

Seuerus the emperor, oonnezion with 
Papinian czc^ czcii 
■ Alexander czcyii 

Ualerius clyiii 

Sextus Africanus dzzi; Pomponiusf 

clzzii 
sigiUa 110 
silua caedua 77 
Siron cziy 

sistere sCf sistere uadimonium cczzyii 
slayes, power of punishing 129 ; condi- 

tions attaohed to sale of 186, czcy; 

for whom they acquire- 149 foll., 

czzzy ; killed wholesale,when master 

is murdered czlyii 



socius 47 

solarium 63 

solent without flubjeot ezpressed 187 

solere 163 

Bon must be heir or ezpressly disin* 

herited 214; emandpation of 167 
species 205 
spectare ad 108 
specularia 123 
spondere 165 
sporting^ right of 232 
stabulum 116 
stantes fructus 92 
sitatim 246 

statio iumentorumW^ 
statua 211 
statuUber zliii 
Stephanus cczlii, cczliii 
stercorare 119 

stetisse of appearance in court cczzyii 
stipendium 62 
sHpulari ex re mea &o, 86 
stipulatio 157 ; Aquiliana dz ; usu- 

fructuaria 59 
stipulations for others 157, czzziy 
stipulation, reason for position of, in 

Digest zUy 
study, course of law- zzyi 
snbjunctiye pres. and imperf. in sub- 

ordinate clauses ccziy 
subreptum erit zcy 
subserere 103 
substantia 27, 109, 205 
substitu£re, proper use of 227 
* successit * (in Pompoa D. i. 2. 1 2) czzyii 
Sulpicius Seru, cz 
sulpur 108 
superficies 249 
summittere 244 
supplere gregem 244 
surrender of inheritance ozzzi ; of usu- 

fruct l25; 
svus 226 ; not merely refleziye oczzziii; 

sua die 225, cczzziy; suis mimmis 

emi cczzziy 
sword, used to put criminals to death 

czcii 
symphonia 118 

tahemae 179 

Tarruntenus olzzzyi 

tectoria 67 

temporaUs exceptio, ex tempore, ad 

tempus 196 
teneri 99 

'ter, adyerbs in oczzzy 
Terentius Clemens clzzii 
TertuUiantu clzzziz 
Testa, C. Trebatius czyii 
testament, early form of 49 
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tettamerUi inoff, querela 224 

testari 102 n. 

Thdlelaeus cozlii, cozliy 

three, favourite number xzx 

timber, how grown 77; right to ent 

78,80 
-torto-, adjeotiYes in cczzziy 
torquere 155; of. 129 
town, power of , to hold lands Ao. 223 
tradere po88e$8ionem 150 
traditio 86; sabstituted for manci' 

patio 174, 195 
trafwoctio zzziy 
transfer of obligation 162 ; of aBiifmct? 

82 
translaticium edictum.ehd? 
Trebatius oiyu; trains Labeo cxz 
trei partes oozzziz 
tres uiri capitalee <&o. odz 
Triboman zzi, zziii 
trih, pot. use of oozzi 
tribnnes could arrest bat not sanimon 

cxxy 
tributum 62 

triumuirif origin of word oezzi 
Troas dzzyi 
Tryphonintu czo ; comments on Scae- 

vola dzzzvii 
7}ubero the Stoio o; the historian 

czziii ; the lawyer czzii 
tueri 213, 223 ; sarta tecta 60 
tuitio praetoris 223 
Tusciantu dzyiii 
Tyre, place of Ulpian^s origin ezcyi 

uacare 115 

vadimonium facerBj sistere dc. cczzyii 

Ualens dzyiii 

Ualentinianus III Izzziy 

Ualeriu9 Seuerus clviii 

yaloation of asofract 188 foU. 

Uarius Lucullus cly 

UatimuSf sabjeot of a joke czzi 

uectigal 228 

ueluti 73 

uenae inquirere 108 

uendere distingaished from locare 83 

Uenuleius clzzziii 

uerberare 239 b ; cf . 128 

uerius est 191 

uestimenta 120 

vesting of legacies 178 

ueteres Izzzviii 

uidelicet 219 



uilla 218 

uindicatio 92 ; by proyindals 29 — 32 

Uindiut dzix 

Uirginitu ciy 

uiride oleum 216 

uiridiaf uirdiaria 66, 107, 111 

Uisigothorum, lex Romana dzziy 

UiteUiue czziy 

ttttw, was it arbor f 66 

uiuaria 233 

Uiuianus diy 

Ulpianue czcyi ; of Tyre czcviii 

Ulpiua Mareelhu cbmdy 

unae aedes 195 

unde ui, unde cognati oczziz 

uniuena bona 188 ; in uniuersum 40 

uniueraitae 247 ; claims to, treated be- 

f ore daims to re$ eingvlae zzziy 
Uolcatiu$ czzi 
uoVuptariae refeetionee 66 
Uolu8iu$ Ma£cianu$ clzziii 
Uoltteitu in Pompon. D. i. 2. 1 2. § 45 ozxi 
Ur$eiu8 Ferox cUi 
u$que 79 
ueucapio rei 137 ; eeruitutis 188 ; Uber- 

tatie eeruitutie 139 
asafroctaaiy^sbond 59; general rigfafts 

54 ; daty to repair 61 ; right to cat 

timber? 78; right to rents 228; 

daim on ejection 229 ; to possession 

230 ; right of sporting 232 
UMw, contents of 41 ; ase of a slaye 221 ; 

nudu8 41 
U8U8 fructue 27 ; mode of creation 35, 

88; deUyery 86; eztingnishment 40, 

44 ; reseryation 38, 220 ; retam 41 ; 

lease or sale 83 ; 

is and is not pare dominii 42, 197 ; 

is diyisible 44 ; lost by lapse of time 

44; not transferable 82; gained by 

slaye 51 ; i^otected by action 147 ; 

beqaeathed on condition 220 ; granted 

to town 221 ; yalaation of 189, 209 
muefructue altemie annie 201 ; in 9tfi- 

gulo8 anno8 148 
utifrui with habere, poeeidere 31 
utilie actio 142 
taiUter 249 

wiU, wxito: of, is he a good witness? 

chd 
witnesses to a wiU cbdi 
women can adopt? can be adopted? 

Izy 



GAHBBIDGE : PBIKTED BT 0. J. GLAT, M.A. ANO 80N, AT THB UNIVBBSITT PBS88. 



^- -;."-•./,■ 



y 



